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I. STATEMENT OF JURISDICTION 
 

This Court has jurisdiction pursuant to 42 Pa.C.S.A. §724.  

II. ORDER IN QUESTION 
 

“Judgment vacated. Case remanded for entry of judgment in favor of 

[Nationwide]. Jurisdiction relinquished.” 

III. STATEMENT OF THE SCOPE AND STANDARD OF REVIEW 
 

“[A] judge in a bench trial” is “free to believe all, part, or none of the 

evidence.” In re Funds in Possession of Conemaugh Twp. Supervisors, 753 A.2d 

788, 790 (Pa. 2000). 

When reviewing a trial judge’s factual findings in a non-jury trial:  

… we must attribute to them the same force and effect as a 

jury’s verdict. Accordingly, we view the evidence and all 

reasonable inferences therefrom in the light most favorable to 

the […] verdict winners. We will only upset the findings if 

there is insufficient evidence, or if the trial court committed an 

error of law. In reviewing the findings, the test is not whether 

we would have reached the conclusion of the trial court, but 

rather whether we reasonably could have reached the same 

result. We will not substitute our judgment for that of the trial 

court.  
 

Rizzo v. Haines, 555 A.2d 58, 61 (Pa. 1989) (internal citations omitted). 
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IV. STATEMENT OF THE QUESTIONS INVOLVED 

1. Does an insurer that elects under an insurance contract to repair 

collision damage to a motor vehicle, rather than pay the insured the 

fair value of the loss directly, have a duty to return the motor vehicle 

to its insured in a safe and serviceable condition pursuant to 

precedent, national insurance standards, and its duty of good faith 

and fair dealing?  

 

2. Does an appellate court abuse its discretion by reweighing and 

disregarding clear and convincing evidence introduced in the trial 

court upon which the trial court relied to enter a finding of insurance 

bad faith?  

 

3. Did the Superior Court abuse its discretion by reweighing and 

disregarding clear and convincing evidence upon which the trial 

court relied, to support its finding of insurance bad faith pursuant to 

the standard set forth in Rancosky v. Washington Nat’l Ins Co., 170 A.3d 

364 (Pa. 2017)?  
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V. STATEMENT OF THE CASE 

A. Procedural History 

This lawsuit was filed May 4, 1998, pursuant to, inter alia, the 

insurance bad faith statute, 42 Pa.C.S.A. §8371,1 and the Consumer 

Protection Law, 73 P.S. §201-2(4)(xxi) (UTPCPL). The 2004 trial was 

bifurcated. Following five days of testimony, the jury found Nationwide 

violated the fraud/deceit provision of the UTPCPL. (R.1932a) Nationwide’s 

fraud under the UTPCPL was proven by clear and convincing evidence. 

(R.1743-44a) Damages were nominal because Nationwide had purchased 

the subject vehicle during the litigation, and all damages under the bad 

faith statute were reserved for the bench trial. (R.1931-32a) 

The bench trial proceeded in 2007. Following four days of additional 

testimony Nationwide was erroneously granted a directed verdict. The 

                                                           
1 Pennsylvania’s bad faith statute empowers the trial court to levy any of the following 

civil penalties if the court finds the insurer in bad faith:  

(1) Award interest on the amount of the claim from the date the claim was 

made by the insured in an amount equal to the prime rate of interest plus 

3%. 

(2) Award punitive damages against the insurer. 

(3) Assess court costs and attorney fees against the insurer. 

 

42 Pa. C.S.A. §8371. 
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trial court failed to rule on the merits, instead determining, as a matter of 

law, this was not an “action arising under an insurance policy,” but rather 

one arising under a collision repair guaranty. During post-trial 

proceedings, the trial court determined that the Bergs (hereafter 

“Plaintiffs”) waived all appellate issues for failing to serve a timely filed 

Rule 1925(b) Statement. The Superior Court affirmed.  

This Court granted review of the waiver issue and then reversed and 

remanded to the Superior Court to address the merits of Plaintiffs’ appeal. 

See Berg v. Nationwide Mut. Ins. Co., 6 A.3d 1002 (Pa. 2010) (“Berg I”).  

The Superior Court thereafter determined that, in granting 

Nationwide a directed verdict, the trial court erred in multiple respects. 

Berg v. Nationwide Mut. Ins., 44 A.3d 1164, 1176-79 (Pa. Super. 2012) (“Berg 

II”). The Superior Court explained: (1) “the trial court adopted ... as its legal 

conclusion [a] novel theory of statutory interpretation” in conflict with 

Supreme Court precedent, id. at 1172; (2) Nationwide advanced arguments 

that misled the trial court, id. at 1171; (3) the trial court’s reasoning 

“reflect[ed] a clear misunderstanding of the nature of [Plaintiffs’] claims 

under section 8371,” id. at 1173; and (4) “the trial court erred in multiple 

respects.” Id. at 1175.   
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Berg II provided guidance on remand. First, it confirmed that Romano 

v. Nationwide Mut. Fire Ins. Co., 646 A.2d 1228 (Pa. Super. 1994) applied, 

particularly its holding that violations of insurance law may evidence bad 

faith. Berg II, 44 A.3d at 1175. Second, it confirmed the jury’s finding of 

fraud/deceit under the UTPCPL “constitutes some evidence of bad faith.” 

Id. Third, it confirmed that if Plaintiffs’ allegations were accepted as true, 

i.e. that the vehicle was declared a structural total loss but returned while 

Nationwide knew or should have known the structural repairs failed, then 

those facts would demonstrate bad faith. Id. at 1176. Fourth, it confirmed 

Plaintiffs may introduce evidence that Nationwide applied the same 

scorched-earth litigation strategy here that it applied against its insured in 

Bonenberger v. Nationwide Mut. Ins. Co., 791 A.2d 378, 381-82 (Pa. Super. 

2002). See Berg II, 44 A.3d at 1177. 

The case was assigned to Judge Jeffrey Sprecher on remand. Further 

discovery was propounded, motions argued, and orders entered requiring 

Nationwide to produce additional evidence. See Trial Court Rule 1925(a) 

Opinion, Exhibit “C,” at 39-40, 45-46 (hereafter “Opinion”); R.2949a, R.2955-

60a. Judge Sprecher also presided over three days of additional testimony 
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in December, 2013 (R.2581a); received 45 additional exhibits (R.2583-85a); 

and had the guidance of Berg II, a published opinion.2  

On June 21, 2014,3 Judge Sprecher awarded $18 million in punitive 

damages and $3 million in attorney fees. The verdict was supported by 90 

findings of fact and 19 conclusions of law detailing how Nationwide placed 

its own insureds at risk to suffer “injury or death” by: (1) unlawfully 

interfering in the opinion of the assigned appraiser that the insured motor 

vehicle was a structural total loss due to a twisted frame; (2) secretly 

                                                           
2 Given the passage of time the parties agreed Judge Sprecher would read the 

2004/2007 testimony rather than recalling those witnesses in 2013. Nationwide did not 

object to this procedure and was itself the party that moved the prior testimony into 

evidence. (R.2587-89a) Yet, the Majority states: “Judge Sprecher heard the testimony of 

only four damage witnesses, no additional evidence of bad faith by Plaintiffs, and 

otherwise relied on transcripts from the prior proceedings.” Majority at *6 (emphasis in 

original).  

This is not accurate. The trial court had the benefit of the critical evidentiary 

rulings in Berg II and 45 additional exhibits. Nationwide itself presented a liability 

witness, Constance Foster, who made critical admissions on liability. (R.2803-06a, 

R.2789-95a) Plaintiffs also presented witnesses on liability/reprehensibility: 

Nationwide’s corporate designee who estimated, under cross-examination, that 

Nationwide paid $2.5 million in defense costs (R.2727-28a); and, a bookkeeper who 

identified an additional $901,5430.00 not included within Nationwide’s $2.5 million 

estimate. (R.2618a, R.3872a; Opinion, 39-40, 45-46) Plaintiffs presented one witness on 

damages, an economist to confirm that an $18 million punitive award would not impact 

Nationwide’s ability to pay claims and represents “two-tenths of a penny” for each 

dollar (0.2%) of Nationwide’s excess statutory surplus. (R.2680-83a; Opinion, 40-41) See 

infra at 61-63 for greater detail.  

3 Sheryl Berg passed away April 25, 2014. 
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directing the vehicle be shipped to an undisclosed facility to attempt 

structural repairs; and, (3) permitting the vehicle to be returned to its 

insureds in a dangerous condition while knowing the structural repairs 

failed. See Exhibit “D” (hereafter “Verdict”) at Findings of Fact 1-48, and 

Conclusions of Law 7-11.   

Judge Sprecher determined that Nationwide compounded these 

harms by implementing a scorched-earth litigation strategy to price 

Plaintiffs out of court as a means to deter contingency-fee lawyers from 

litigating lower value claim disputes so that Nationwide could willfully 

undervalue other similar claims in bad faith. (Verdict, Finding 50-80)  

Judge Sprecher concluded that Nationwide continued applying this 

documented corporate strategy despite the strategy having been 

condemned in 2002 by the Superior Court in Bonenberger. (Verdict, Findings 

81-85, Conclusions 13-14) Judge Sprecher found it particularly 

reprehensible that Nationwide paid its attorneys well in excess of $3 

million defending its deceitful conduct in this case and for concealing 

evidence anew during the remand proceedings. (Verdict, Conclusion 14) 

The $18 million punitive award represents 0.2% of Nationwide’s $9 billion 

in excess statutory surplus, a six-to-one ratio to the compensatory damages 
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awarded, namely the $3 million in legal fees and costs. (Verdict, 

Conclusions 15-18; R.2680-83a)  

Nationwide filed an appeal. Two panels of the Superior Court were 

assigned to review the merits of Nationwide’s appeal because the first 

panel was unable to reach a majority decision after Judge Stabile and Judge 

Fitzgerald deadlocked following Judge Panella’s recusal. Thus, on May 1, 

2017, the appeal was reassigned to a second panel comprised of Judge 

Stabile, Judge Ott, and President Judge Emeritus Stevens.   

On June 5, 2018, Judge Stabile issued the Majority Opinion granting 

Nationwide judgment notwithstanding the verdict (“JNOV”). The Majority 

found that Nationwide could not be held in bad faith for failing to inspect 

the repairs because: 1) as a matter of law, Nationwide’s duty under the 

policy was limited to paying for repairs; 2) Nationwide had no duty to 

inspect the repairs for quality; and, 3) there was a lack of evidentiary 

support for the trial court’s judgment. See Exhibit “A” at *37-*38 

(“Majority”).4  

                                                           
4 The official citation is Berg v. Nationwide Mut. Ins. Co., 189 A.3d 1030 (Pa. Super. 

2018). The Slip Opinions will be cited for ease of review. 
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Judge Stevens filed a Dissent, finding “ample evidence” supporting 

the “verdict and damage award,” noting that the $21 million judgment did 

not “shock this Court’s sense of justice.” Exhibit “B” at *1, *10, (“Dissent”).5 

B. Prior Determinations 

There are two prior determinations, Berg I and Berg II.     

C. Judges Whose Determinations Are to Be Reviewed 

Judge Victor Stabile, Judge Paula Ott and President Judge Emeritus 

Correale Stevens.     

D. Factual History 

1. Nationwide’s Blue Ribbon Repair Program  

Well before Mrs. Berg was involved in a motor vehicle collision 

Nationwide had in place a “direct repair program” it identified to 

claimants as Nationwide’s Blue Ribbon Repair Program (“BRRP”). 

Pursuant to the BRRP, Nationwide refers claimants to its own contracted 

facilities for appraisal and repair. (R.829a, R.1327a) Nationwide promises 

claimants a BRRP appraisal, from an approved BRRP facility, backed by a 

                                                           
5 The Majority did not address damages directly but instead concluded that the 

trial court erred by drawing “the most malignant possible inferences from the facts it 

chose to consider.” Majority at *60. Evidence of the malignancy alluded to by the 

Majority is identified in the trial court’s reprehensibility analysis.  
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Nationwide BRRP Guarantee. (R.1964a, Uncontested Fact) Nationwide’s 

BRRP facilities are selected by Nationwide based upon the facility’s 

willingness to appraise and repair losses at confidential discounts. (Verdict, 

Finding 38; Opinion at 47, 49; R.1327a-28a) As noted by the trial court, 

“[the] confidential BRRP discounts [are] captured only if the vehicle [is] 

repaired” whereas Nationwide must pay market value if the vehicle is a 

total loss. (Verdict, Finding 38)  

The subject repair facility, Lindgren Chrysler-Plymouth 

(“Lindgren”), was one of Nationwide’s contracted BRRP facilities. Forty 

percent of Lindgren’s business was derived from Nationwide BRRP 

referrals. (Opinion, Finding 24; R.1328a) 

2.  Plaintiffs’ Jeep Sustains Extensive Structural Damage  

On September 4, 1996, an insured loss was triggered by a collision 

causing substantial structural damage to Plaintiffs’ vehicle, a 1996 Jeep 

Grand Cherokee. According to Nationwide’s claim file, the collision was 

“severe in nature,” spinning the “policyholder around four times and she 

hit a pole.” (Verdict, Finding 29; R.1001a, R.1796-1802a) 
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3. Nationwide Orders Repairs After Jeep Declared A Structural 
Total Loss 

 

Doug Joffred, Nationwide’s assigned appraiser (R.1063a, R.1000a), 

declared the Jeep a structural total loss on September 10, 1996, because the 

“unibody [frame] is twisted.” (Verdict at Finding 1; R.1874a, R.1872a) 

Joffred testified that a structural total loss, as opposed to economic total 

loss, occurs when a vehicle is “damaged to the point that no matter what it 

took to fix it, it shouldn’t have been fixed.” (Verdict, Finding 31; R.1325a)   

Nationwide dispatched claim representative Doug Witmer. (Verdict, 

Finding 32; R.1003a) Witmer vetoed the structural total loss for financial 

reasons and instructed Joffred to ship the Jeep to another facility for 

structural repairs. (Verdict, Finding 34; R.1871a, R.1002-03a)  

Neither Witmer nor Joffred advised Plaintiffs that their Jeep had been 

declared a structural total loss due to a twisted frame. (R.1065-66a, R.1399a) 

Neither requested permission from Plaintiffs to transport the Jeep to a non-

BRRP facility because the damage “was so extensive” that the BRRP facility 

“was unable to perform the repairs.” (Verdict, Findings 35-37; R.1337-38a, 

R.1066a) 
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4. The Structural Repairs Fail  

Nationwide’s expert, William Anderton, confirmed the structural 

repairs failed; the primary structural components remained “significantly 

misaligned” with “no identifiable benefit” from the structural repair efforts 

required by Nationwide. (Verdict, Finding 41; R.1593a)   

5. Tires Wear to Metal Belts   
 

The Jeep was released from Nationwide’s BRRP facility to Plaintiffs 

on December 30, 1996. Within days, Mrs. Berg returned to the BRRP facility 

to address “noise in the steering” which, according to Joffred, was fixed 

and the Jeep released again. (R.1391a) Mrs. Berg returned a month later 

because, “the tires were literally worn down to the metal,” a fact confirmed 

by Joffred. (Verdict, Finding 48; R.1085-87a, R.1410a)  

6.  BRRP Mechanic David Wert Warns of Repair Failures 

  In October 1997, David Wert, a repair technician who witnessed the 

BRRP facility repairs, contacted Plaintiffs to warn of repair failures. 

(R.1088a, R.1251-52a) Plaintiffs retained counsel; thereafter, consultants 

confirmed structural repair failures. (R.1089a, R.1139a, R.1424a) 
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7. Claim File Erupts Upon Nationwide’s Receipt of Plaintiffs’ 
Letter of Legal Representation  

 
On November 3, 1997, Plaintiffs’ counsel contacted Nationwide by 

fax. (R.1804a) Not yet aware of Nationwide’s BRRP involvement, counsel 

advised Nationwide of Plaintiffs’ intent to pursue recovery from the repair 

facility, Lindgren. (R.1804a) Plaintiffs requested the claim file. (R.1804a, 

R.1844a) Nationwide failed to respond, yet the electronic claim file 

confirms substantial activity involving four managers attempting to 

identify which manager was responsible for the problem. (R.1822a) The 

electronic file then erupts with entries for that date inexplicably repeated 

over 20 pages. (R.1822a-45a)  

Receiving no reply, Plaintiffs faxed a second request for the claim file 

on November 25, 1997. (R.2916a) Again Nationwide failed to respond. On 

December 2, 1997, citing Nationwide’s regulatory obligation to respond, 

Plaintiffs pressed for a reply. (R.2917a) Nationwide thereupon provided a 

single repair appraisal dated September 20, 1996. (R.1794-1802a)  

Nationwide’s management next directed Witmer to mail the “paper 

file to Bev.” (R.1820a) Bev Carlson confirmed she was to “KEEP THE 

PAPER FILE AT MY DESK SO WE KNOW WHERE EVERYTHING IS….” 



14 

 

(R.1816a) (capitals and ellipsis in original). The “paper file” containing 

“everything,” presumably included BRRP reinspection reports (R.2155a), 

BRRP log (R.2151a), and BRRP damage photographs (R.2162a, R.1320a), 

which remain missing today without explanation. (Verdict, Findings 82-85) 

8. Bergs Learn Jeep Was Appraised as Structural Total Loss  
 

On April 14, 1998, a pre-complaint deposition of Joffred revealed the 

Jeep was originally declared a structural total loss due to a twisted frame. 

(R.1317a, R.1324-25a) On April 22, 1998, Plaintiffs requested Nationwide 

purchase the Jeep, notifying Nationwide that “time is of the essence” due 

to a court order requiring Plaintiffs to file no later than May 4, 1998. 

(R.1882-83a)  

9. Inspection by PDS Potosnak Confirms Structural Repair 
Failures 
  

Bruce Bashore managed statewide BRRP operations when he 

received the Bergs’ fax dated April 22, 1998. (R.1176a) Bashore and Bev 

Carlson possessed “everything,” see supra at 13, namely the entire claim file 

which should have contained the BRRP reinspection reports (R.2155a), 

BRRP log (R.2151a), BRRP damage photographs (R.2162a, R.1874a, R.1320a; 
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Verdict, Finding 82-85), but most certainly contained the initial report of a 

structural total loss due to the Jeep’s twisted frame. (R.1872a, R.1874a) 

Bashore and Carlson directed Stephen Potosnak to inspect the 

repairs. (R.1809a) Potosnak, a licensed appraiser and Nationwide Property 

Damage Specialist (“PDS”), entered his findings into the electronic claim 

file on April 30, 1998, detailing extensive structural repair failures. (R.1809-

10a) 

PDS Potosnak reported these defects to Bashore. (R.1809a) 

Nationwide pressured Lindgren to buy the Jeep; Lindgren refused. 

(R.1808a, R.1810a) No one at Nationwide contacted Plaintiffs to warn or 

discuss Potosnak’s findings despite upper management’s knowledge of 

structural repair failures. (Verdict, Findings 47, 53; R.1809a) Plaintiffs filed 

suit May 4, 1998, as ordered. (R.3a, Rule to File)   

10. Nationwide Applies PENNRO, Refusing to Engage in Good 
Faith Despite Management’s Knowledge of Structural Repair 
Failures   

  
  On May 19, 1998, Bashore wrote to Plaintiffs advising that 

Nationwide “would like the opportunity to have an independent expert 

inspect” the Jeep, though Bashore knew his PDS Potosnak had already 



16 

 

confirmed structural repair failures. (R.1891a) Implying Potosnak’s 

inspection revealed nothing, Bashore promised:    

If the independent expert finds any problems with the repairs 

that resulted from the above listed accident, Nationwide 

Insurance will have these problems corrected…. If the vehicle 

cannot be repaired … Nationwide will purchase the vehicle…. 

  

(R.1891a) Notwithstanding his knowledge of the failed repairs, Bashore 

feigned ignorance of “any problems with the repairs” and did not offer a 

rental/replacement vehicle.6  (Verdict, Finding 17)   

  On June 12, 1998, Plaintiffs pressed Nationwide, requesting it 

complete the inspection demanded by Bashore. (R.2919a) On July 6, 1998, 

Nationwide advised it required an “initial inspection,” and likely a “second 

inspection.” (R.2920a)  

On August 21, 1998, William Anderton performed Nationwide’s 

“initial inspection,” again confirming the Jeep was not repaired properly. 

(R.1573-75a) Nationwide did not disclose these findings. Instead, on 

September 16, Nationwide claimed the “preliminary inspection” was 

inconclusive and another inspection would be required “to determine if it 

                                                           
6 Bashore thereafter falsely verified Nationwide’s Answer to Complaint, filed 

January 20, 2000, denying knowledge of repair failures. (Verdict, Finding 58; R.584a, 

R.619-20a) 
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was improperly repaired.” (R.2922a) Nationwide further claimed this 

inspection would take two days, thus requiring it to keep the Jeep 

overnight. (R.2922a) 

11.  Nationwide Seeks Control of the Evidence  
 

While Nationwide insisted upon further inspections, Plaintiffs’ 3-year 

lease was to expire December 29, 1998. (R.1418a, R.1877a) Thus, on 

December 11, Plaintiffs pressed Nationwide for its “position on the 

disposition of this vehicle.” (R.2924a) Nationwide arranged to take control 

of the Jeep by purchasing it from Summit Bank. (R.2925a) Plaintiffs 

expressed concern for the integrity of the evidence and advised they would 

purchase the Jeep if Nationwide refused secure storage. (R.2926-27a, 

R.2928a, R.2930a) 

 Rather than agreeing to secure storage, Nationwide threatened to 

sue Summit Bank if it sold the Jeep to Plaintiffs. (Verdict, Findings 6, 19; 

Opinion, 11; R.1920a) Summit Bank rebuffed the threat and agreement was 

reached to properly preserve the evidence. Nationwide purchased and took 

title to the Jeep. (R.2929-31a)  
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12.  Nationwide Conducts Final Anderton Inspection 

In April 1999, with Plaintiffs’ representatives present to protect the 

evidence, Anderton conducted a second/final inspection. (R.1576a) 

Anderton reached the same conclusion as had Potosnak one year earlier, 

namely that the primary structural components remained “significantly 

misaligned” with “no identifiable benefit” from the structural repair efforts 

required by Nationwide. (Verdict, Finding 41; R.1593a).  

13.  Nationwide Again Denies Knowledge of Failed Repairs 

Nationwide did not disclose Anderton’s findings until 2003. (R.2856-

57a, R.2859a). When Nationwide filed its Answer to Complaint on January 

20, 2000, verified by Bashore who received the Potosnak Report on April 

30, 1998, Nationwide denied the allegations of structural repair failures. 

(Verdict, Finding 58; R.584a, R.619-20a, R.633a, wherefore-clause) And 

again, on March 11, 2003, five years after the Potosnak Report was entered 

into the claim file, Nationwide’s corporate designee, while under oath, 

denied knowledge “of any structural defects.” (R.1543-44a, R.3948a 

(identifying 30(b)(6) deposition date)).  
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VI. SUMMARY OF ARGUMENT 

 
I. Pennsylvania has long held that if an insurer elects to repair 

damaged property pursuant to a clause in the insuring agreement granting 

the insurer the right to repair, rather than pay the insured directly, the 

insurer then has a duty to restore the damaged property to a safe and 

serviceable condition. This principle is a national standard in insurance 

law. Nationwide chose to repair Plaintiffs’ Jeep through its direct repair 

program after the Jeep had been declared a structural total loss. The Jeep 

was returned to Plaintiffs from Nationwide’s BRRP facility in a dangerous 

condition with structural repair failures. The Superior Court nevertheless 

ruled, as a matter of law, that Nationwide had no duty to verify the safety 

of the Jeep after it chose to repair it, and therefore could not be found liable 

for insurance bad faith as a matter of law. The Superior Court erred as a 

matter of law and abused its discretion as a reviewing court. 

II. It remains a bedrock principle of appellate review that issues of 

fact are resolved exclusively in the trial court. Pennsylvania’s bad faith 

statute authorizes the trial court to enter a finding of bad faith when 

supported by clear and convincing evidence. Under proper appellate 
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review, it is clear the trial court’s finding of bad faith has ample evidentiary 

support. There are 90 findings of fact and 19 conclusions of law detailing 

Nationwide’s bad faith by: (1) unlawfully interfering in the opinion of the 

assigned appraiser that the Jeep was a structural total loss due to a twisted 

frame; (2) secretly directing the Jeep be shipped to an undisclosed facility 

to attempt structural repairs; and, (3) placing its insured at substantial risk 

to suffer catastrophic harm by permitting the vehicle to be returned in a 

dangerous condition.   

Nationwide compounded these harms by implementing a scorched-

earth litigation strategy to price its insureds out of court, employed 

pursuant to a corporate strategy to punish and deter contingency-fee 

lawyers so that Nationwide could willfully undervalue other similar claims 

without being sued. Nationwide continued applying this documented 

strategy, despite the Superior Court’s instructing Nationwide to stop in 

2002, ultimately paying its attorneys over $3 million in this case through 

2013. For these reasons the trial court’s judgment should be affirmed.    

III. The Majority failed to adhere to the mandate that it view the 

evidence in the light most favorable to the verdict winner and refrain from 

substituting its judgment for that of the fact-finder. Instead, the Majority 
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abused its discretion as a reviewing court by reweighing and disregarding 

clear and convincing evidence upon which the trial court relied to support 

its judgment. The Majority thus erroneously concluded that the trial court 

erred because it “drew the most malignant possible inferences from the 

facts it chose to consider.” Majority at *60. The self-interest and ill-will 

alluded to by the Majority are amply supported by the record, as 

manifested throughout the trial court’s reprehensibility analysis. Based 

upon Rancosky, the trial court’s judgment deserves affirmance.  

  



22 

 

VII. ARGUMENT FOR APPELLANT 

I. Insurers Electing to Repair Damaged Property, Rather than Pay 
the Insured for the Loss Directly, Have a Duty to Ensure the 
Property Is Returned in a Safe Condition. Nationwide Elected to 
Repair the Jeep but Returned it in an Unsafe Condition. 
Contrary to this Court’s Precedent and National Treatises on 
Insurance law, the Superior Court Found That Insurers Have No 
Duty to Return Property in a Safe Condition. The Superior 
Court erred. 

 

  The legal premise that an insurer exercising its contractual option to 

repair a motor vehicle must return that vehicle in a safe and serviceable 

condition is well-settled insurance law. Couch on Insurance, the national 

treatise on insurance law, recognizes: 

… where a collision insurer has agreed to repair and actively 

takes the matter in hand, making all necessary arrangements, 

the reasonable conclusion is that the insurer thereby assumes 

the duty of having the repairs made with due care; and it is not 

relieved of this duty merely because it chooses to select an 

independent contractor to make the repairs, and refrains from 

exercising any supervision over his work. 

 

12 Couch on Insurance 3d, § 176:41, p.176-39. See also id. at §176:32 (Duty to 

Act Reasonably and Restore to Same Condition, Generally) , pp. 176-30 to 176-

31.  
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 Here, Nationwide decided to repair the vehicle and “actively [took] 

matters in hand making all necessary arrangements.” Id. at §176:41. Daniel 

Berg contacted Nationwide to report the loss. (R. 1420a) Mr. Berg 

confirmed that in this initial contact Nationwide referred him to Lindgren 

Chrysler-Plymouth, a Nationwide BRRP facilities, and promised that 

“everything” would be “turnkey from appraisal it through to repair it.” 

(R.1420a) Mrs. Berg likewise placed her trust in Nationwide: 

Q. Mrs. Berg, how did you select Lindgren Chrysler-

Plymouth to be your appraiser and repair facility? 

 

A. When I called to report the accident the woman that I 

spoke to said that if we take it to a blue ribbon facility 

they would do the appraisal, they would fix the car, and I 

would basically pick it up and everything would be 

done…. So I thought, that's great, you know, blue ribbon 

facility. I understood that to mean that it was the best; 

and if Nationwide was going to suggest that they were a 

blue ribbon facility, they had to be the best. So I had 

nothing but complete trust in that decision. 

(R.1093a) 

 Nationwide’s BRRP appraiser notified Nationwide that the Jeep was 

a structural total loss because the “unibody [frame] is twisted.” (R.1874a, 

R.1872a) The trial court asked Nationwide’s adjuster, Doug Witmer, 

whether Nationwide knew that the appraiser declared the Jeep a total loss.  
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THE COURT: Was it declared a total loss? 

 

THE WITNESS: Now I see what log entries you are referring to. Yes, 

on 9/10/96 at 1:49 the [Nationwide] log entry says, Total loss. Car is 

at Lindgren. 

 

THE COURT: So they declared it a total loss? 

 

THE WITNESS: Correct. 

 

(R. 999-1000a)   

 

 Despite this, Witmer “instruct[ed] the body shop to initiate repairs.” 

(R.1001-02a) Witmer used Lindgren’s repair estimate dated September 20, 

1996, to override the decision that the Jeep was a total loss, since the 

estimated cost of repairs was about one-half the cost of a total loss. 

(R.1005a)  

 Witmer learned Lindgren was unable to initiate the structural repairs 

due to the twisted frame so Nationwide, through Witmer, directed the Jeep 

be shipped to a non-BRRP facility to initiate these repairs. (R. 1003a) The 

Jeep was thereafter returned to Nationwide’s BRRP facility to attempt the 

remaining repairs, including further structural repairs. (R.1238-40a)  

 The record thus demonstrates that Nationwide “assume[d] the duty 

of having the repairs made with due care” since Nationwide: 1) decided to 
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repair the Jeep; 2) actively took the matter in hand through its BRRP; and 3) 

made all necessary arrangements. See Couch on Insurance, supra. 

Accordingly, “[Nationwide] [should] not [be] relieved of this duty merely 

because it [chose] to select an independent contractor to make the repairs, 

and refrain[ed] from exercising any supervision over [the] work.” Id. See 

also Berg II at 1173, “whether processing claims for loss through a third 

party repair facility or through a direct repair program, insurers must at all 

times act in good faith vis-à-vis their insureds.”   

 Appleman on Insurance states: 

If the insurer elects to repair, such repairs must make the car as 

serviceable as it was before the loss. Moreover, the insurer has 

been held to be obligated to replace the automobile where it 

could not make such repairs as were sufficient to restore the 

automobile to its condition prior to being damaged. 

 

6 Appleman, Insurance Law and Practice §4005, p. 726.7  

                                                           
7 Other jurisdictions so hold. See e.g. Mockmore v. Stone, 493 N.E.2d 746, 747(Ill. 

App. 1986) (“the insurer's election to repair the vehicle together with its selection of the 

means by which such repairs are to be accomplished imposes a contractual liability for 

damages resulting from negligent repairs.”); Samuels v. Illinois Fire Ins. Co., 354 S.W.2d 

352, 357 (Mo. Ct. App. 1962) (Upon an election to repair, the insurer is obligated to 

oversee the remediation and repairs, taking full responsibility for the repairs.).  
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 Appleman and Couch are consistent with Pennsylvania 

jurisprudence. As early as 1885, this Court defined an insurer’s obligation 

when it elects to repair damaged property rather than replace it: 

When an insurer elects to repair under a clause in the policy 

giving that right, the conditions of the contract which before 

were alternate, are thereby resolved into an absolute 

agreement. It must be assumed that the election was made in 

view of all such matters, as in the law or otherwise may affect 

the transaction, and the principles of law incident to the 

alternative chosen are alone applicable. The amount of the loss 

ceases to be a question; there can be no inquiry as to that. The 

original contract, by virtue of the election, is a contract to 

rebuild, and the rights and responsibilities of the parties are to 

be measured accordingly. 

 

Fire Association v. Rosenthal, 108 Pa. 474, 478 (1885). 

 In Keystone Paper Mills Co. v. Pennsylvania Fire Ins. Co., et al., 291 Pa. 

119 (1927), this Court held: 

The insurance company, under the option to repair or rebuild, 

if it elects to avail itself of the privilege is not only bound to put 

the property in substantially the same state or as good as it was 

before [...] but the insurer cannot avail itself of any relieving 

circumstances unless such repairs make the property as 

serviceable as it was before the loss. 
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Id. at 125. Therefore, a good faith effort to repair the damage fails to satisfy 

a repair-or-replace provision of the policy where the vehicle remains in an 

uncrashworthy condition after repairs are attempted. Id.  

 Under Pennsylvania law, insurance contracts are presumed to have 

been drafted with reference to substantive law, including court 

interpretations of material terms, and such laws enter into and form a part 

of the contractual obligation as if explicitly incorporated into the contract. 

See e.g., Frey v. State Farm Mutual Automobile Insurance Co., 632 A.2d 930, 933 

(Pa. Super. 1993). 

 Nationwide drafted Plaintiffs’ policy in accordance with these well-

settled legal precepts and reserved for itself the following option when a 

loss occurs: 

1. Pay [the insured] directly for the loss; 
 

2. Repair or Replace [the insured’s] auto or its 

 damaged parts; 

(R.2444a).  

Pursuant to this policy provision, rather than paying Plaintiffs 

directly, Nationwide made the claim payment payable to its BRRP facility 

only, “by check, dated April 14, 1997.” (Verdict, Finding 47; R.1925a) 
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 The trial court correctly determined that once Nationwide chose to 

repair the Jeep at its BRRP facility it had a duty to verify that the repairs 

were successful and safe, particularly since the Jeep had originally been 

declared a structural total loss due to a twisted frame. (Verdict, Findings 24-

25; R.1874a, R.1872a)  

The trial court’s finding was based, in part, upon the 

opinion/qualifications of Plaintiffs’ insurance expert, James Chett, CPCU. 

(R.1996-97a) Chett confirmed the industry standard that insurers “have an 

obligation to make certain that vehicles are repaired and they’re repaired 

safely.” (R.2001a, 177) Chett offered his opinion, adopted by the trial court, 

that “Nationwide’s conduct was reckless in that it placed or allowed to be 

placed on the highway an unsafe vehicle.” (R.2000a at 176; Verdict, 

Findings 69-75)  Judge Stevens agreed, recognizing Nationwide’s “reckless 

disregard” for its duties under the insurance contract by “failing to 

ascertain whether the vehicle was crashworthy” before the vehicle was 

returned to Plaintiffs. Dissent at *6. 

 The Majority absolved Nationwide of this well-established duty, 

finding Nationwide’s “contractual obligation under the policy” was merely 

“to pay to repair the Jeep.” Majority at *36. 
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 The Majority’s erroneous legal conclusion was, in part, based upon 

the opinion of Nationwide’s liability expert, Constance Foster.8 Foster’s 

testimony contradicts industry standards and the precedent of this Court: 

And one thing that I should clarify that’s very important. 

Nationwide’s original obligation under the policy is simply to 

pay for the repair. It has no obligation to make sure that the 

repairs are done appropriately.  

 

(R.2779a) The Majority thus adopted Foster’s erroneous opinion while 

rejecting the opinion of Plaintiffs’ liability expert, concluding: 

Given its potentially significant ramifications, we do not believe 

that an intermediate appellate court is the appropriate body to 

pronounce, based on the testimony of a single witness [Chett], 

that such a duty [to inspect] exists.  

 

Majority at *38, n.19. 

This duty, however, was established in Pennsylvania 130 years ago 

and is the accepted national standard in claims practices. See supra at 26. 

The Majority's analysis is thus inconsistent with Plaintiffs’ insurance 

policy, this Court’s precedent, and insurance industry standards elucidated 

                                                           
8 Ms. Foster also testified in 2007, offering her opinion that this lawsuit was not 

“an action arising under an insurance policy,” but rather one arising under the BRRP 

repair guaranty. The Superior Court reversed in 2012, crediting Ms. Foster for the trial 

court erroneously adopting her, “novel theory of statutory interpretation.” Berg II, 44 

A.3d at 1172. 
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in the leading treatises. Accordingly, this Court, like the trial court and 

Judge Stevens, should find that Nationwide recklessly ignored its 

contractual and legal duties to Plaintiffs in bad faith. 

I.A. Nationwide’s Failure to Fulfill its Duty to Conform with 
Appellate Caselaw and Industry Standards is More than Mere 
Negligence and Amounts to a Reckless Disregard of its 
Duties to its Insured. 

 
 After determining that Nationwide had no duty to ensure that the 

vehicle was repaired correctly, the Majority held that “[e]ven were we to 

find such a duty, the evidence here does not rise above negligence, […]”  

Berg, Majority at *38. The Majority is incorrect.  

 The traditional reasonable person standard of care for negligence is 

“superseded, and the standard set forth in a particular statute or ordinance 

enacted by the legislature . . . provide[s] the applicable standard of care.” 

See Sharp v. Artifex, Ltd., 110 F. Supp. 2d 388, 392 (W.D. Pa. 1999); Hassett v. 

Dafoe, 74 A.3d 202, 216 fn12 (Pa. Super. 2013) (“the standard of care may be 

prescribed by legislative enactment.”); Walters v. UPMC Presbyterian 

Shadyside, 144 A.3d 104, 121 (Pa. Super.  2016). 

 Therefore, whenever an insurer breaches its statutory duties, any 

allegedly “mistaken” failure to comply with its statutory duties is not mere 
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“negligence” since the insurer is statutorily required to take affirmative 

action to follow the statutory standards of care, or suffer the statutory 

consequences. See e.g., Office of Disciplinary Counsel v. Surrick, 749 A.2d 441, 

445 (Pa. 2000) (when evaluating whether attorney breached the standard of 

care, rules of disciplinary conduct create standard of care greater than 

reasonable man standard: “lawyers [are] held to the ‘standard of the 

reasonable lawyer.’”). 

 "The duty of good faith originates from the insurer's status as 

fiduciary for its insured under the insurance contract, which gives the 

insurer the right, inter alia, to handle and process claims." Berg II, 44 A.3d 

at 1170 (citing Ridgeway v. U.S. Life Credit Life Ins. Co., 793 A.2d 972, 977 (Pa. 

Super. 2002)); O’Donnell v. Allstate Ins. Co., 734 A.2d 901, 909 (Pa. Super. 

1999) (“an action under section 8371 arises from a bad faith breach of a 

fiduciary or contractual duty owed by the insurer to its insured by virtue of 

the parties' insurance policy.”). The Majority acknowledged Nationwide's 

“fiduciary obligation to the Bergs [which] arose by the parties entering into 

a contract whereby the physical damage coverage for the collision required 

Nationwide to, inter alia, 1) pay for the loss or 2) repair or replace the 

damaged parts.” Majority at *2 (quoting Trial Court Opinion at 1-2). 
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 “If a fiduciary has greater skill than that of a person of ordinary 

prudence, then the fiduciary's standard of care must be judged according 

to the standard of one having this special skill.” In re Estate of Scharlach, 809 

A.2d 376, 384 (Pa. Super. 2002) (citations omitted). 

 Accordingly, insurers are held to more than a “reasonable man” 

standard when handling claims. They are held to the “reasonable insurer” 

standard as defined by Statutes, appellate court decisions, and Treatises. 

e.g. Couch, supra. 

 Applying the reasonable insurer standard here means that when 

Nationwide disregarded its defined duties, this disregard was more than 

mere negligence. It was reckless disregard of its duties in violation of 

§8371.  

I.A.(i) Nationwide Knew or Should Have Known that It had a 

Duty to Confirm the Vehicle Being Returned to 

Plaintiffs was Repaired Properly.  

 

This Court has long held that “the utmost fair dealing should 

characterize the transactions between an insurance company and the 

insured.” Dercoli v. Pennsylvania Na. Mut. Ins. Co., 554 A.2d 906, 909 (Pa. 

1989) (quoting Fedas v. Insurance Company of the State of Pennsylvania, 151 A. 

http://scholar.google.com/scholar_case?about=7314447966696587334&q=+Berg+v.+Nationwide+Mutual,+44+A.3d+1164+(Pa.+Super.+2012).+&hl=en&as_sdt=4,388
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285, 286 (1930)). Insurers must deal with insureds "on a fair and frank basis, 

and at all times, to act in good faith." Id. 

 When an insurance company performs its investigation of an 

insured’s claim, "the good faith standard requires more than proof of 

sincerity; the evaluation of the case by the insurance company must be 

honest, intelligent and objective." Shearer v. Reed, 428 A.2d 635, 638 (Pa. 

Super. 1981). 

Here, the determination of whether Nationwide was recklessly 

indifferent during claims-handling must include not only an evaluation of 

what it knew prior to returning the vehicle, but also what information it 

should have known in light of its duty to return a crashworthy vehicle. See 

Berg, Dissent stating: 

[…] the Majority concludes that the extent of the faulty repairs would 

not have been evident during a visual inspection of the vehicle when 

the repairs were nearly complete. Yet such conclusion falls short 

when determining whether Nationwide knew or acted with reckless 

disregard in failing to ascertain whether the vehicle was crashworthy. 

Id. at *29–36. Chett testified insurers have an obligation to ensure 

vehicles are repaired safely and that Nationwide was contractually 

obligated to pay for repairs to the jeep. Id. at *36–37.  

 

Dissent, at *5-6. 

http://scholar.google.com/scholar_case?about=7314447966696587334&q=+Berg+v.+Nationwide+Mutual,+44+A.3d+1164+(Pa.+Super.+2012).+&hl=en&as_sdt=4,388
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 Insurers are deemed to be conversant with insurance laws and 

appellate cases interpreting them. See Frey v. State Farm Mut. Auto. Ins. Co., 

632 A.2d 930, 933 (Pa. Super. 1993); Farber v. Perkiomen Mut. Ins. Co., 88 

A.2d 776, 779 (Pa. 1952) (“insurance companies are, of course, conversant 

with the germane court decisions.”). Such laws enter into and form a part 

of the contractual obligation as if actually incorporated into the contract. 

Frey, supra. 

  Accordingly, when performing a reasonable investigation of the 

claim, insurers must investigate the laws of Pennsylvania relevant to the 

insurer’s legal duties during claims-handling. Id.; See also Corch Const. Co. v. 

Assurance Co. of America, 64 Pa. D & C. 4th 496, 516 (Luzerne 2003), aff’d. per 

curiam 881 A.2d 893 (Pa. Super. 2005), app. den. 901 A.2d 498 (Pa. 2006) 

(“Bad faith occurs when an insurance company makes an inadequate 

investigation or fails to perform adequate legal research concerning a 

coverage issue.”) (citing Hollock v Erie Ins. Exchange, 842 A.2d 409, 416 (Pa. 

Super. 2004)); Upright Material Handling, Inc. v. Ohio Cas. Group, 74 Pa. D. & 

C. 4th 305, 331-332 (Lackawanna 2005) (bad faith exists where insurer 

denied a claim “without a review of Pennsylvania law” applicable to the 

coverage issue).  
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 Pennsylvania appellate jurisprudence and national insurance 

industry standards require insurers to return damaged property in a safe 

and serviceable condition if the insurer elects to repair the property instead 

of paying the insured the value of the loss. See Argument, supra. 

 Therefore, pursuant to a “reasonable insurer” standard, Nationwide, 

knew or should have known that it had a duty to ensure the Jeep was 

repaired and returned in a safe condition to Plaintiffs.  

 Accordingly, Nationwide’s failure to ascertain whether the Jeep was 

crashworthy prior to returning it to the Bergs constitutes a reckless 

disregard for its duties to its insured.9  

                                                           
9 The Majority found that the protracted 4-month repair period was “not 

indicative of poor repair work.” Majority at *37. Yet, the protracted repair period should 

have at least alerted Nationwide that the quality of repairs required investigation. The 

fact that Nationwide claims it was inspecting for cost-containment purposes only, and 

not for quality repairs, actually supports the trial court’s finding of a reckless disregard 

and of insurance bad faith.   

 Significant delays can be indicative of unreasonable claims handling. See Dwane 

v. West Am. Ins. Co., 297 A.2d 865, 868-869 (N.J. Super. 1972) (quoting Dugas v. Insurance 

Co. of St. Louis, 134 So.2d 634 (La.App.1961)): 

An insurer electing to repair must perform within a reasonable time. And 

an insurer which exercises its option to repair is liable to the insured for 

an unreasonable delay in making the repairs, assuming, of course, that the 

insured suffered damage from such delay.  
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The trial court thus correctly determined that Nationwide “did inspect the 

Jeep and even if it did not as it claims, it should have. It had a duty to the 

customer to do so. Lindgren is [Nationwide’s] Blue Ribbon repair shop.” 

(Verdict, Finding 25) 

II. An Appellate Court May Not Reweigh Evidence. The Superior 
Court Abused Its Discretion by Reweighing Evidence While 
Disregarding Evidence Relied Upon by The Trial Court to Enter 
A Finding of Insurance Bad Faith.  

 

II.A The Record Amply Supports Four Findings Erroneously 
Characterized by the Majority as Lacking Evidentiary 
Support.   

 It is hornbook law that the weight of the evidence is exclusively for 

the fact-finder, which is free to believe all, part, or none of the evidence, 

and to assess the credibility of the witnesses. Commonwealth v. Johnson, 668 

A.2d 97, 101 (Pa. 1995). Questions concerning inconsistent testimony and 

improper motive go to the credibility of the witnesses. Commonwealth v. 

Boxley, 838 A.2d 608, 612 (Pa. 2003). An appellate court cannot substitute its 

judgment for that of the fact-finder on issues of credibility. Commonwealth 

v. Pronkoskie, 445 A.2d 1203, 1206 (Pa. 1982). 

                                                                                                                                                                                           

 According to Nationwide, it made no effort to investigate the reasons for 

the delay. Nationwide’s failure to investigate is indicative of unreasonable claims 

handling. Id. 
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In Buckley v. Exodus Transit & Storage Corp., 744 A.2d 298 (Pa. Super. 

1999), the Superior Court confirmed the limited applicability of a JNOV: 

JNOV can be entered upon two bases: (1) where the movant is 

entitled to judgment as a matter of law; and/or, (2) the 

evidence was such that no two reasonable minds could 

disagree that the verdict should have been rendered for the 

movant …. we must also view this evidence in the light most 

favorable to the verdict winner, giving the victorious party the 

benefit of every reasonable inference arising from the evidence 

and rejecting all unfavorable testimony and inference.… A 

JNOV should be entered only in a clear case.  

 

Id. at 304-05 (internal citations omitted). 

 In Hollock v. Erie Ins. Exchange, 842 A.2d 409, 421 (Pa. Super. 2004) (en 

banc), the Superior Court confirmed that once a finding of bad faith is 

entered by the trial court, the insurer cannot secure JNOV in the appellate 

courts by “citing its own oral testimony to establish a ‘reasonable basis’ for 

its actions,” and thus secure JNOV because, according to the insurer, “the 

record reflects an objectively reasonable basis” for its actions. Hollock, 842 

A.2d at 416. Hollock further confirms such a strategy amounts to, “a thinly 

veiled attempt to impugn the trial court’s legal conclusions on the basis of 

evidentiary weight” which is procedurally improper because “an appellate 

court cannot weigh evidence.” Id. Thus, an insurer’s “recitation of its own 
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countervailing evidence which was not accepted by the trial court cannot 

undermine” the trial court’s finding of bad faith if that finding is otherwise 

supported by clear and convincing evidence. Id. at 417. 

The Majority nevertheless reweighed the evidence and 

mischaracterized four findings of the trial court as having inadequate 

support in the record. The trial court findings at issue are: 

(1) Nationwide Improperly Vetoed A Structural Total Loss 

Appraisal; 

(2) The Jeep Was Damaged Beyond Repair; 

(3) Nationwide Knew the Structural Repairs Failed; and, 

(4) Nationwide Applied PENNRO, A Scorched-Earth Litigation 

Strategy to Price Claimants Out of Court. 

 

See Majority at *60.10  

1. Nationwide Improperly Vetoed A Structural Total Loss 
Appraisal 

 

Pennsylvania’s Motor Vehicle Physical Damage Appraisers Act, 63 

P.S. §851-863 (“Appraisers Act”), states: 

                                                           
10 Cataloging record evidence on these same four issues, the Superior Court in 

Berg II reversed a directed verdict in Nationwide’s favor. See id. at 1177. Judge Stevens 

filed a dissent also citing record evidence supporting these four issues. Judge Fitzgerald 

deadlocked with Judge Stabile. It is thus clear that reasonable minds did, in fact, 

disagree with the Majority regarding these critical issues of fact.  
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Because an appraiser is charged with a high degree of regard 

for the public safety, the operational safety of the vehicle shall 

be paramount in considering the specification of new parts. 

This consideration is vitally important where the parts involved 

pertain to the drive train, steering gear, suspension units, brake 

system or tires.  
 

Id. at §861(b).  

The focus of the Appraisers Act is the inherent conflict of interest 

created by the insurance industry’s interest in containing collision repair 

costs, and the public’s interest in safe, quality repairs. See 31 Pa. Code 

§62.3(f)(1).11 Thus, every appraisal must be signed by the appraiser before 

being submitted to the insurer or consumer. Id. at §62.3(a)(1). Consent from 

the vehicle owner is required prior to moving the vehicle “from one 

location to another.” Id. at §62.3(f)(2). Every “total loss evaluation report 

[shall] be sent within 5 working days to the consumer….” Id. at §62.3(e)(7). 

And, “the appraised value of the loss shall be the replacement value of the 

motor vehicle if the cost of repairing a motor vehicle exceeds its appraised 

value less salvage value, or the motor vehicle cannot be repaired to its 

predamaged condition.” Id. at §62.3(e) (emphasis added).  

                                                           
11 The current regulations, cited here, are substantively identical to those in place 

in 1996. (R.3896-3903a) 
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The Appraisers Act is clear: 

Every appraiser shall: (1) Conduct himself in such a manner as 

to inspire public confidence by fair and honorable dealings. (2) 

Approach the appraisal of damaged property without prejudice 

against, or favoritism toward, any party involved in order to 

make fair and impartial appraisals. (3) Disregard any efforts on 

the part of others to influence his judgment in the interest of the 

parties involved. (4) Prepare an independent appraisal of 

damage …. 

 

Id. at §861(f). 

 Joffred was Nationwide’s assigned appraiser. (R.1063a, R.1000a) 

Joffred had been a BRRP shop-manager at Lindgren for many years. 

(R.1317a) On September 10, 1996, Nationwide’s claim log confirmed the 

Jeep was declared a total loss: “TOTAL LOSS… CAR IS AT LINDGREN…. 

THEY HAVE ESTIMATE.” (R.1874a) (capitals and ellipsis in original). The 

BRRP facility requested payment for, “TEAR DOWN TIME,” and 

confirmed it was forwarding “ESTIMATE AND PHOTOS.” Id.    

On September 11, 1996, Witmer confirmed that, although the BRRP 

appraisal software (R.1328a) estimated only $12,000 in parts and labor (half 

the pre-loss value), the BRRP facility advised that the Jeep “should be a 
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total loss since unibody is twisted,” thus clarifying the Jeep was a structural 

total loss rather than economic total loss. (R.1872a) 

The Majority nevertheless determined that that “the record contains 

no support” that Nationwide “vetoed” Joffred’s total loss appraisal. 

Majority at *22. In reaching this conclusion the Majority cites testimony, 

elicited by Nationwide,12 including testimony that the total loss appraisal 

was a preliminary opinion reached before a “tear down.” Id. at *13-*22. The 

Majority is incorrect. Under cross-examination, Joffred conceded he 

reached his opinion of a structural total loss after he had “torn it apart,” 

which was when he was able to discern the “whole body is twisted.” 

(R.1325a) Joffred further confirmed that requesting to be paid “TEAR 

DOWN TIME,” as here (R.1874a), means the vehicle is a total loss. Id. 

Joffred clarified “TEAR DOWN TIME” means total loss; they are “one in 

the same thing.” (R.1371-72a; R.1407-08a)   

Joffred explained that a “structural total loss” exists where the vehicle 

is “damaged to the point that no matter what it took to fix it, it shouldn’t 

                                                           
12 Forty percent of Joffred’s business was derived from Nationwide referrals. 

(R.1328a) Joffred’s testimony flip-flops depending upon which party examined him. 

The trial court thus accepted Joffred’s testimony elicited by Plaintiffs, whereas the 

Majority accepted the contradicting testimony elicited by Nationwide. See Majority at 

*13-*14, *19-*20.  
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have been fixed.” (Verdict at 13; R.1325a) Joffred acknowledged this is 

consistent with Pennsylvania’s Appraisers Act and regulations. (R.1326a) 

Joffred confirmed he changed his appraisal “only after meeting with 

Nationwide.” (R.1326a)  

Yet the strongest evidence that Nationwide vetoed the total loss 

appraisal, rather than Joffred changing his opinion, rests within 

Nationwide’s claim file. Nationwide dispatched Witmer to meet with 

Joffred, who thereafter entered this claim-note overruling the total loss and 

requiring repairs: 

VEH IS NOT A TOTAL LOSS – I INSPECTED VEH AND 

TOLD [BODY SHOP] THAT I WOULD ADVISE TO YOU TO 

HAVE VEH TAKEN TO A SHOP TO HAVE FRAME 

REPAIRED SINCE THEY OBVIOUSLY CAN NOT DO THE 

JOB WITH THE EQUIPMENT THEY HAVE - THE REPAIRS 

ARE APPROX 50% OF ACV NATIONWIDE WILL NEVER 

RECOVER THE DIFFERENCE IN SALVAGE VALUE13 

 

                                                           
13 The statement that “Nationwide will never recover the difference in salvage 

value” is irrelevant to a determination of whether the vehicle was a structural total loss. 

The reasonable inference is that Witmer’s comment demonstrates that the decision to 

repair was based upon placing Nationwide’s economic concerns over the needs of the 

insureds. An insurer will be held to have acted in bad faith if it fails to “accord the 

interest of its insured the same faithful consideration it gives its own interest.” Polsselli 

v. Nationwide Mut. Fire Ins. Co., 23 F.3d 747, 752 (3d Cir.1994) (quoting Cowden v. Aetna 

Casualty and Surety Co., 134 A.2d 223, 228 (Pa. 1957)). 
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(R.1871a, R.1002-06a). The trial court relied upon precisely this evidence in 

support of its judgment and identified Nationwide’s motive as being 

purely financial, namely, “Nationwide will never recover the difference in 

salvage value.” (Verdict, Findings 31-34) 

 Witmer acknowledged Joffred had declared the Jeep a structural total 

loss due to a twisted frame, and supervisors Bruce Bashore and Dean Jones 

agreed. (R.1871-74a, R.2097a, R.999-1000a) Like Joffred, Witmer and Jones 

acknowledged Pennsylvania law recognizes the potential for a structural 

total loss, as opposed to an economic total loss. (R.1064-65a, R.968-69a)  

Nationwide nevertheless directed shipping the Jeep to another 

facility because the BRRP facility was “obviously” not equipped to perform 

the necessary structural repairs (R.1871a); it did so without the required 

consent/disclosure to Plaintiffs. (R.1338a; R.1003a) Neither Nationwide nor 

its BRRP facility advised Plaintiffs that their Jeep had been declared a 

structural total loss due to a twisted frame. (R.1065-66a, R.1399a) Neither 

requested permission from Plaintiffs to transport the Jeep to a non-BRRP 

facility because the damage “was so extensive” that the BRRP facility “was 

unable to perform the repairs.” (R.1337-38a, R.1066a) Joffred confirmed he 

withheld this information even though Mr. Berg questioned the wisdom of 
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repairing the Jeep, and Joffred conceded he never provided the original, 

September 10, 1996, appraisal to Plaintiffs. (R.1399a) The trial court relied 

on this evidence. (Verdict, Findings 35-37) 

Nationwide had a conflict of interest because it stood to save money 

on the claim payment via confidential BRRP discounts captured only if the 

vehicle was repaired (R.1327a), whereas Nationwide was required to pay 

market-value on every total loss. (Verdict, Finding 38) Clearly, as a 

reviewing court, the Majority abused its discretion in finding that “the 

record contains no support” that Nationwide improperly “vetoed” a 

structural total loss to save itself money, thereby placing its profits over 

Plaintiffs’ safety. See also Dissent at *2-*5. 

2. The Jeep Was Damaged Beyond Repair 
 

 The Majority determined “the record contains no evidence to support 

a finding that the Jeep was beyond repair.” Majority at 28. This is incorrect. 

First, Judge Stevens explained, “evidence that two auto repair shops were 

unable to repair the vehicle satisfactorily supports the finding … and 

shows bad faith on the part of Nationwide.” Dissent at *5. Second, it was 

the opinion of Joffred that the Jeep was a structural total loss, meaning not 

reasonably repairable. Third, Nationwide refused to produce the BRRP 
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photographs of the Jeep’s twisted frame. (Verdict, Findings 82, 84-85) 

Nationwide cannot withhold photographs of the Jeep’s twisted frame 

while insisting the frame was repairable, particularly where Nationwide’s 

BRRP facility could not, and did not, repair the frame.14  

 The Majority dismissed the missing photographic evidence, 

inexplicably concluding it would have had “limited evidentiary value.” 

Majority at *50. If true, Nationwide would not have withheld the 

photographs. Without this evidence the trial court was left to consider the 

circumstantial evidence and in doing so concluded that the Jeep’s twisted 

structure was beyond repair. (Opinion, 8-10) The Majority abused its 

discretion as a reviewing court in concluding the record lacked evidentiary 

support for this finding.  

3. Nationwide Knew the Structural Repairs Failed 
 

 The trial court found that Nationwide “knew the repairs failed before 

the vehicle was released to Plaintiffs because its BRRP claim managers 

                                                           
14 Nationwide originally claimed no photographs existed. (R.668a) After a 

sanctions order (R.655a), Nationwide produced two grainy Polaroids. (R.1778a) The 

Polaroids did not depict the Jeep’s twisted frame despite BRRP standards requiring 

extensive digitized photographs, including “images supporting frame time or structural 

repairs” (R.2162a), and despite witnesses confirming such photographs exist. (R.1874a, 

R.1320a, R.914-15a, R.2906-07a) 
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performed routine monthly inspections of the repairs throughout the 

extended, four-month [repair] period per standard BRRP procedure.” 

(Verdict, Finding 42, Conclusion 14) The Majority disagreed: “[t]he record 

contains no evidence that the extent of the faulty repairs would have been 

evident during a visual inspection when the repairs were nearly complete, 

much less that [Nationwide] knew or should have known about the faulty 

repairs.” Majority at *35 (emphasis in original). Judge Stevens noted the 

Majority’s conclusion “falls short when determining whether Nationwide 

knew or acted with a reckless disregard in failing to ascertain whether the 

vehicle was crashworthy.” Dissent at *5-*6.  

 The record supports this finding disputed by the Majority. Joffred 

confirmed “Nationwide was performing random inspections on a regular 

basis during the entire course of the Bergs repairs.” (R.1339a) Nationwide’s 

most senior witness, a former BRRP statewide director, Dean Jones, 

confirmed the BRRP “was managed the same across the entire state of 

Pennsylvania.” (R.888a)  

 BRRP standards thus uniformly required each BRRP facility to 

maintain a “control log” for each vehicle referred under the BRRP 

program. (R.2151-54a) The standards required each reinspection be 
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documented on a BRRP form. (R.2155a) BRRP standards required detailed 

photographs of all structural damage. (R.2162a) The fact that this evidence 

is missing from the claim file, without explanation, strongly supports the 

trial court’s finding that Nationwide knew the structural repairs failed. 

(Verdict, Finding 82; Opinion, 44-45) See also 31 Pa. Code §146.3 (claim file 

must contain sufficient notes and papers so “events can be reconstructed”).  

 Additionally, the following facts are undisputed by the Majority: (1) 

the assigned appraiser initially declared the Jeep a structural total loss due 

to a twisted frame, Majority at *17; (2) Nationwide decided to repair the 

Jeep, id. at *23; (3) the frame damage was too complex for its BRRP facility 

to repair, id. at *19; (4) repairs were expected to take 25.5 days but lasted 

four months, id. at *37; and (5) Nationwide reinspected the repairs several 

times, including near the end of the protracted repair period, id. at *34. Any 

failure to inspect for quality structural repairs prior to permitting the Jeep 

to be released from its BRRP facility, under these undisputed facts, 

supports the trial court’s finding of Nationwide’s knowing disregard to 

Plaintiffs’ safety and financial interest in the Jeep.  

 Due to the complexity of the frame damage, the reasonable inference 

to be drawn from the undisputed evidence is that Nationwide did, in fact, 



48 

 

inspect the frame repairs. Nationwide issued a guarantee on the repairs 

and thus would have naturally examined the frame repairs before and/or 

after the Jeep was reassembled. (R.1964a at 34-35) As a national insurer, 

Nationwide must have known insurance industry standards required it to 

inspect for quality repairs. See Argument I, supra. The Majority determined, 

however, that to conclude the extensive structural repair failures “would 

have been evident in a visual inspection … is a matter of speculation.” 

Majority at *37. 

  David Wert, a Lindgren technician in the adjacent repair-bay, 

detailed the problems reassembling the Jeep following the structural 

repairs. (R.1240-44a) Wert described the mechanic’s difficulty positioning 

the engine into the engine-cavity due to the structural repair failures, which 

thereafter caused a loud banging from the engine’s fan-blades striking the 

fan’s shroud causing the mechanic to cut the shroud to silence the banging. 

Id. Wert further confirmed that Nationwide inspected the repairs at the 

beginning, middle, and end of the protracted 4-month repair period 

(R.1244-52a), and that the inspector was visibly “unhappy.” (Opinion, 7; 

R.1249a, R.1251a) The record confirms that one of the twisted frame rails 
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giving rise to the total loss appraisal was never repaired or replaced. 

(R.1338a, R.1799a). 

PDS Potosnak inspected the repairs days before this lawsuit was 

filed, identifying precisely these deficiencies during his visual-only 

reinspection. Potosnak not only identified the damaged fan-shroud and 

missing frame rail, but also that the front wheels were “substantially” 

misaligned, as follows:    

REINSP PH TRUCK 4/28 … PER REQUEST FROM BEV 
CARLSON AND BRUCE BASHORE…. I DID NOT DISCUSS 
TRUCK OR FINDINGS WITH PH. HAD TRUCK ON LIFT. 
RT FNDR HANGING OUT FROM REAR EDGE. RF MLDG 
HANGING LOOSE. HOOD GAPS UNEVEN ON BOTH 
SIDES. UPON LOOKING AT FRONT TIRES/WHEELS, LF 

IN SUBSTANTIALLY IN COMPARISON TO RF. WHICH 
IS EVEN WITH EDGE OF FNDR, (MAKES REAR APPEAR 
SHIFTED TO RIGHT). RF APRON AND RAIL NOT 

REPLACED. RT APRON STILL SPLIT IN SEVERAL AREAS. 
RT RAIL STILL HAS DAMAGE NEAR SWAY BAR 
MOUNT. FAN BLADE CLOSER TO LS SIDE OF SHROUD 
THAN RS. APPEARS TO HAVE CONTACTED SHROUD 
AT SOME POINT AND BROKE SHROUD …. AS VIEWED 
FROM REAR, APPEARS FRONT SHEETMETAL SHIFTED 
TO LT. CONCLUSION, APPEARS UPPER BODY SWAY 
WAS NOT PULLED COMPLETELY BACK BEFORE 
REPLACEMENT OF PARTS BEGAN…. REQUESTED 
REVISED COPY TO SEE IF RT RAIL AND APRON 
REPLACEMENT WAS REMOVED…. SUGGESTED COURSE 
OF ACTION TO SHOP…. SPOKE WITH BRUCE BASHORE 
AND REVIEWED. WAITING FOR CALL BACK FROM 
SHOP WITH DECISION. 
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(Verdict, Finding 52; R.1809-10a) (emphasis added). 

Nationwide’s automotive expert, William Anderton, also confirmed 

the structural repair failures, acknowledging that the primary structural 

components remained “significantly misaligned,” with “no identifiable 

benefit” from the structural repair efforts Nationwide had ordered. 

(Verdict, Finding 41; R.1593a). 

 The post-repair inspection by Plaintiffs’ expert, Donald Phillips P.E., 

confirmed the scope of the failed repairs as follows: 

unibody’s left stub rail positioning and welding, the radiator 

support, fan shroud, rear transmission mount, exposed welds, 

missing welds that were replaced by rivets on the front 

structures, interference between the steering gear and the cross 

member, hood misalignment, engine misalignments, parts not 

replaced but they were represented on the estimate, damaged 

suspension parts not replaced and on vehicle, poor weld 

repairs, to the left front stub frame rail, the grill attachment, the 

headlight mounting and the steering wheel not being centered. 

 

(R.1139a).  

The trial court cited precisely this evidence in support of its 

judgment, concluding that if Potosnak, Anderton, and Phillips were able to 

observe these structural repair issues during their post-repair 



51 

 

reinspections, without removing sheet-metal, the same defects would have 

been observable to Nationwide PDS reinspecting the repairs during the 

repair period, including near the completion of repairs. (Verdict, Finding 

41-48; Opinion, 6-8)  

 Ignoring this evidence, the Majority determined that any finding by 

the trial court that Nationwide knew the structural repairs failed was mere 

“speculation,” because “the record does not evidence what those people 

saw, or whether the faulty repairs would have been observable when the 

repair job was nearly complete.” Majority at *35-*36. In support of its 

conclusion, the Majority cites self-serving testimony of Nationwide 

personnel claiming PDS reinspections were merely to “ensure the body 

shops prepared fair estimates,” to make “sure the estimate was written 

correctly,” and that the PDS “really weren’t looking for deficiency.” Id. at 

*35.15  

 This evidence cited by the Majority was directly contradicted by 

Nationwide’s own BRRP State Director, Dean Jones, CPCU: 

                                                           
15 The Majority supports this conclusion in error, mischaracterizing Stephen 

Potosnak as the PDS who reinspected the Jeep “while the Jeep was under repair.” 

Majority at *30-*31. Potosnak specifically testified he was not PDS until “late ‘97 through 

late ‘98,” which was after repair efforts were exhausted in 1996. (R.1070-71a).  
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Q. Sir, was the focus of these [PDS] reinspections to 
determine how much the shop was using or reducing leakage? 
 
A. No, it was to ensure that the vehicles were being repaired 
properly. 
 
Q. So then if I had some written reinspection reports they 
would show that one of the focus was quality of repairs? 
 
A. Yes. 

 
(R.942-43a)16 

 The BRRP form-document for the reinspection reports, to which 

Jones alludes, further supports the trial court’s finding that Nationwide 

knew the structural repairs failed. The document focuses upon “quality of 

repairs” exactly as Jones testified. Specifically, the form-document not only 

requires PDS to analyze the adequacy of unibody frame repairs and proper 

wheel alignment, but also to identify the date and name of each 

reinspector. (R.2155a) 

 Given the numerous reinspections admittedly performed, the trial 

court reasonably concluded corresponding reinspection reports must have 

                                                           
16 The Majority was dismissive of Jones’ testimony, erroneously 

mischaracterizing Jones as “Plaintiffs’ claims consultant.” Majority at *32. Jones was 

never “Plaintiffs’ claims consultant.” Jones managed statewide BRRP operations “until 

August of ‘96,” which is the month prior to Plaintiffs’ loss. (R.882-83a). Jones then 

supervised Witmer, the assigned adjuster. (R.894a). Plaintiffs called Jones “as-on-cross.” 

(R.876a) 
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existed in the claim file. (Verdict, Finding 82). See also 31 Pa. Code §146.3 

Despite a motion for sanctions and two court orders,17 Nationwide refused 

to produce any reinspection reports or claim file notes corresponding to the 

reinspections admittedly performed. (Opinion, 45) Significantly, in addition 

to not producing reinspection reports (R.2155a), photographs of the twisted 

frame (R.2162a), or the BRRP log (R.2151a; R.2153a), Nationwide never 

identified or offered testimony from the PDS personnel who reinspected 

the Jeep, though their identity and dates of inspection should have been 

documented within Nationwide’s BRRP reinspection reports (R.2155a), and 

also the claim file per 31 Pa. Code §146.3.18 

 The Majority nevertheless concluded the record contains “no 

evidence that the extent of the faulty repairs would have been evident 

during a visual inspection when the repairs were nearly complete.…” 

Majority at *35 (emphasis in original). However, every automotive 

                                                           
17 Plaintiffs’ document request sought “any and all records referring or relating 

to the Plaintiffs.” (R.664-65a). A March 15, 1999 Order overruled objections subject only 

to attorney-client privilege. (R.662a). A motion for sanctions was filed. (R.644a). A 

sanctions Order entered March 31, 2000 mandated Nationwide’s compliance. (R.655a).  

18 The trial court’s finding that BRRP reinspection reports existed in the claim file 

but were improperly withheld by Nationwide is consistent with, thus supported by, 

Nationwide’s 5-year concealment/redaction from the claim file of the Potosnak post-

repair reinspection report. See infra at 55. 
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professional who inspected the completed repairs identified repair issues 

without removing sheet-metal, i.e. visual-only inspections. See Potosnak 

(R.1809a); Phillips (R.1149a); Terry Shaw (R.1970a); and, Anderton 

(R.1575a) (identifying “repair problems” during his initial, visual-only 

inspection). The trial court relied upon this evidence to support its 

judgment. (Verdict, Finding 41-47).  

Our courts have long recognized, “[i]t is vain to say one looked but 

did not see what was obvious.” Martino v. Adar, 63 A.2d 12, 13 (Pa. 1949); 

Canery v. SEPTA, 406 A.2d 1093, 1096 (Pa. Super. 1978) (“wrongdoer may 

not avoid liability by saying he did not see what was plainly visible to 

him”). As Justice Saylor noted in Rancosky, “inferences regarding intent are 

legitimately and regularly drawn from circumstantial evidence (including 

actions and inaction) …. [even] criminal intent may be inferred by the jury 

from facts and circumstances which are of such a nature as to prove 

defendant’s guilt beyond a reasonable doubt.” Rancosky, 170 A.3d at 378 

(Saylor, J., concurring) (citations omitted). 

Thus, despite clear evidence supporting the finding that Nationwide 

not only knew the structural repairs failed but thereafter concealed 

evidence of its knowledge, the Majority usurped the authority of the trial 
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court and reversed this well-supported finding. The trial court’s 

determination that Nationwide, with a knowing and reckless disregard, 

placed its own insured at substantial risk to suffer injury or death to save 

itself money on a collision claim has ample record support. (Verdict, Page 

43, Findings 70-75; Opinion 15-16, 51-52)      

4. Nationwide Applied PENNRO, A Scorched-Earth Litigation 
Strategy to Price Claimants Out of Court. 

 
On April 28, 1998, a few days before this lawsuit was filed, PDS 

Potosnak reinspected the Jeep, entering his report confirming structural 

repair failures into the claim file. (Verdict, Finding 52; R.1809-10a) 

Nationwide did not promptly honor the claim by finally conceding the Jeep 

was a total loss, as appraised 1.6 years previously. Nationwide neither 

advised Plaintiffs that Potosnak’s reinspection confirmed the structural 

repair failures, nor offered a replacement/rental vehicle during its 

protracted “investigation.” Instead, Nationwide feigned ignorance and 

forced this lawsuit without any reasonable basis. Nationwide thereafter 

concealed the Potosnak Report through five years of litigation by redacting 

it (R.1888-89a) pursuant to an improper assertion of attorney-client 
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privilege. (Verdict, Findings 52-57; R.1191-94a, R.3014-25a (5/5/03 

Admissions attaching/un-redacting Potosnak Report)). 

 The Majority misapprehended the significance of Nationwide 

improperly redacting Potosnak’s Report: 

we do not understand the significance of Appellant’s failure to 

inform Plaintiffs of Potosnak’s report. Plaintiffs’ expert 

inspected the Jeep in November of 1997 and found it unsafe to 

drive …. The record, therefore, does not show that Appellant 

jeopardized Plaintiffs’ safety by failing to inform them of the 

results of Potosnak’s inspection. 

  

Majority at *41. The question of whether Plaintiffs knew of the failed repairs 

prior to filing this lawsuit is not determinative of Nationwide’s bad faith. 

The proper focus is whether Nationwide had a reasonable basis to continue 

denying payment of the claim upon receipt of Potosnak’s Report, 

particularly given that the claim file documented, at the very least, the 

original declaration that the Jeep was a structural total loss due to a twisted 

frame. Nationwide management now knew, on April 30, 1998, beyond any 

argument to the contrary, that the structural repair efforts that were 
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doomed to fail, did in fact fail. Nationwide had absolutely no basis to force 

this litigation, and certainly had no basis to spend $3 million doing so.19 

 Bad faith is actionable regardless of whether it occurs before, during 

or after litigation. O’Donnell, 734 A.2d at 906 (“[W]e refuse to hold that an 

insurer’s duty to act in good faith ends upon the initiation of suit by the 

insured.”). In Hollock the Superior Court confirmed that when an insurer 

engages in “a blatant attempt to undermine the truth finding process,” and 

conducts “an improper investigation,” such conduct may support a finding 

of insurance bad faith.   Hollock, 842 A.2d at 415.20  

 Nationwide’s corporate strategy to resist meritorious claims without 

a reasonable basis was circulated to personnel as an appendix attached to 

Nationwide’s “Best Claims Practices Manual,” and was titled “PENNRO 

LITIGATION STRATEGY–1993” (“PENNRO”). (Verdict, Finding 66, 80-85; 

R.2167-70a) 

                                                           
19 It bears repeating, Nationwide denied repair failures in its Answer to 

Complaint filed January 20, 2000, which the trial court cited in support of its judgment. 

(Verdict, Finding 58; R.584a, R.619-20a, R.633a) And again, on March 11, 2003, five years 

after the Potosnak Report was entered into the claim file, Nationwide’s corporate 

designee denied knowledge “of any structural defects.” (R.1543-44a)  

20 The Factual History regarding Nationwide’s insistence upon redundant 

inspections after Potosnak confirmed extensive structural repair failures discussed 

above likewise supports the trial court’s finding of bad faith. See supra at 15-18. 
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PENNRO21 section one, “Claim Handling Philosophy and Strategy 

for 1993 and Beyond,” requires personnel to apply, “[c]ontinued 

reinforcement of Nationwide being a ‘defense-minded’ carrier in the minds 

of the plaintiff legal community.” Bullet one, subsection two, “Litigation 

Avoidance,” instructs personnel to: 

[i]mplement a more aggressive posture in handling cases 
of lesser probable exposure (ie: cases not exceeding 
$25,000.00). Create and reinforce a defense minded 
perception. 
 

(R.2167a). The “Preface” to the manual states:  

Resource investment will be necessary to achieve the desired 

result within several listed strategies. However, resource 

investment was truly limited to key strategic areas.  

…. 

Please open your eyes and your mind to how things can be as 

opposed to how things were or how things are currently. 

  

(R.2172a).22  

Nationwide Attorney and District Claim Manager Jeffrey Gooderham 

helped develop the manual. R.1978-79a, R.2172a (“Preface” thanking 

Gooderham)). Gooderham testified as-on-cross, admitting: (1) the manual 

                                                           
21 PENNRO stands for Pennsylvania Regional Office. (R.1163a)  

22 PENNRO constitutes institutional bad faith and, particularly when 

applied against an insured, ill-will. 
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contains no philosophy/strategy other than PENNRO; and (2) PENNRO 

was appended to, distinct from, and existed prior to the manual itself. 

(R.1983a at 111-112) Thus, as recognized by the trial court in support of its 

judgment, because PENNRO existed separate and apart from the manual, a 

change made to the manual did not demonstrate a rejection of PENNRO. 

(Verdict, Finding 81-85) 

In 2002, Nationwide was instructed to stop applying PENNRO when 

the Superior Court affirmed an insurance bad faith punitive damage award 

of $275,000. See Bonenberger, 791 A.2d at 378. Bonenberger was Nationwide’s 

first warning. 

In 2003, Judge Richard Posner recognized the reprehensibility of such 

strategies: 

Where wealth in the sense of resources enters is in enabling the 
defendant to mount an extremely aggressive defense ... 
[making] litigating against it very costly, which in turn may 
make it difficult for the plaintiffs to find a lawyer willing to 
handle their case....  
In other words, the defendant is investing in developing a 
reputation intended to deter plaintiffs.  It is difficult otherwise 
to explain the great stubbornness with which it has defended 
this case, making a host of frivolous evidentiary arguments 
despite the very modest stakes even when the punitive damages 
awarded by the jury are included. 
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Mathias v. Accor Econ. Lodging, Inc., 347 F.3d 672, 677 (7th Cir. 2003) 

(emphasis added).  

In 2004, Judge Posner’s reasoning was cited in Hollock, 842 A.2d at 

421, affirming a $2.8 million punitive award premised expressly upon the 

insurer’s unscrupulous litigation tactics. Hollock constituted a second 

warning to all insurance companies, including Nationwide, that applying 

scorched-earth litigation tactics against an insured is reprehensible.   

In 2012, Nationwide was warned a third time when the Superior 

Court remanded this case for a new trial: 

[T]he Bergs contend that the trial court erred in refusing to 

admit evidence that Nationwide paid its attorneys $922,654.25 

to defend the lawsuit, allegedly pursuant to a documented 

litigation strategy to deter the filing of small value claims…. 

Based upon Bonenberger, we agree and conclude that on retrial 

the Bergs should be permitted … to introduce evidence 

regarding Nationwide’s alleged litigation strategy 

 

 Berg II, 44 A.3d at 1176-77.  

Despite Bonenberger in 2002, Hollock in 2004, and Berg II in 2012, 

Nationwide continued forcing unnecessary motions, ignoring court orders, 

concealing evidence, and presenting false testimony in defiance of Berg II. 

(Verdict, Finding 83, Conclusion 13; Opinion, 39-40, 45-46)  
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The evidence is thus clear. It was PENNRO that transformed an 

ordinary collision claim into what has become a multi-million dollar 

lawsuit spanning more than 20 years. The full amount Nationwide paid its 

attorneys to apply PENNRO remains unclear despite the Superior Court’s 

directive in Berg II that the amount is admissible on remand, id. at 1176-77, 

and despite the trial court thereafter ordering Nationwide to disclose that 

amount, twice. (R.2949a, R.2658-59a) 

Plaintiffs required Nationwide to designate a witness to disclose the 

amount during trial in 2013 (R.3895a) because Nationwide had provided 

inaccurate answers to the six interrogatories seeking those amounts prior to 

trial. (R.2955-66a, R.2993-95a) For example, Nationwide’s court-ordered 

response to Interrogatories 3 and 5, pertaining to expert fees, claimed a 

total of $27,375.72. (R.2959a, R.2961-62a) Finding this incredulous, Plaintiffs 

served a subpoena for the invoicing records of one expert, Constance 

Foster. (R.2971a) Nationwide motioned to quash the subpoena while filing 

a “SECOND SUPPLEMENTAL RESPONSE,” adding $109,864.48 in expert 

fees. (R.2981a, R.2984a, R.2993-95a) 

Subsequently, during trial, having filed inaccurate interrogatory 

answers in violation of the first order, Nationwide claimed its designee was 
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unavailable to testify thus compelling the trial court to order the designee’s 

attendance to disclose Nationwide’s total legal fees. (R.2654-2660a) 

Nationwide’s designee took the witness stand but claimed he could only 

“approximate” the amount. According to his “understanding,” and based 

upon “further review,” he testified, “I believe it to be $2.5 million in fees.” 

(R.2727-28a) Given the tax-filing obligations of Nationwide (and its 

attorneys), in addition to Berg II and two trial court orders, the evidence of 

that amount should have been ascertainable and precise, not 

“approximate” or “believed to be.” See also Nationwide’s LEAP program, 

infra at 64-65, requiring the amount be preserved for statistical analysis. 

(R.2956a)      

Plaintiffs proved during trial (R.2618a) that Nationwide’s $2.5 million 

estimate was understated by nearly $1 million due to one invoice dated 

October 6, 2004 (R.3872a), documenting an additional $901,543.00 not 

included in Nationwide’s interrogatory responses (R.2957-58a), or trial 

testimony.23 (R.2727-28a)   

                                                           
23 The $901,543 invoice increased Nationwide’s spend, just through the 2004 jury 

trial, from the $922,000.00 identified and presumed accurate in Berg II, id. at 1176-77, to 

approximately $1.8 million. (Opinion, 39-40; 45-46; Verdict, Finding 83; R.2618a) As 

recognized by the trial court, “what Plaintiff, and more importantly, what lawyer in his 
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When presented the opportunity to explain the $901,543.00 

discrepancy during trial, Nationwide’s designee acknowledged he knew, 

prior to appearing that day, that the $901,543.00 invoice was at issue, but he 

nevertheless had no explanation for it. (R.2722-26a)  

After careful review of the entire record (Verdict, Finding 64), the trial 

court found that Nationwide continued applying PENNRO “after the 

Bonenberger decision was announced” in 2002 (Verdict, Conclusion 13), and 

ultimately paid its attorneys “well in excess” of $3 million in this case 

through 2013. (Opinion, 17-18, 39-40, 45-46; Verdict, Findings 83-86) The trial 

court was justifiably incensed, recognizing the strategy as a substantial and 

continuing harm upon the civil justice system. (Verdict, Page 37-42; Opinion, 

21-33)  

The evidence of PENNRO’S application in this case is more than 

merely circumstantial. On July 22, 1998, three months after receiving the 

Potosnak Report, Nationwide assigned further handling of the collision 

claim dispute to its in-house attorney David Cole. (R.1806a) Cole was 

knowledgeable about PENNRO because he managed all in-house attorneys 

                                                                                                                                                                                           

right mind,” would or could compete with such a strategy. (Verdict, Page 41) 
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when the litigation strategy was first implemented in 1993.24 (R.2076a, 

R.2079a) Cole received the invoices from the attorneys retained and 

authorized their sizeable fees. (R.2079a) Cole was regularly assigned 

Nationwide’s complex litigation, or as Cole testified, “the large cases.” 

(R.2083a)   

Rather than ever moving to resolve the underlying claim, Cole 

marked the claim-file for the LEAP program.25 (R.1806a, 10:56 AM) LEAP 

ties PENNRO to the claim-file because LEAP is part-and-parcel of 

PENNRO. The PENNRO document is only four pages. (R.2167-70a) The 

stated strategy comprises section “I.” (R.2167a) LEAP is in section “II” as 

follows: 

B. Forecast new suit activity by category along with suit 
closure activity based upon past trends and changes in 
our operational procedures and the state claims 
environment. LEAP data can be used as a reference, but 
the system must mature further to provide truly credible 
statistics. As the region gains a better understanding of 

                                                           
24 Cole was Attorney Gooderham’s supervisor. (R.1984a) Gooderham, identified 

above, testified in Bonenberger regarding PENNRO and about his experience as a 

District Claim Manager in Western Pennsylvania who, like Cole, maintained his own 

files. (R.1978a) 
25 LEAP stands for “Loss Expense Analysis Program,” and is “a management 

information system that stores litigation and expense data for the management of 

litigation.” (R.2956a) 
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the capabilities of LEAP, all claim divisions will be 
trained and have access to the system. 
  

(R.2169a) (emphasis added) Nationwide never explained why “LEAP,” 

constituting physical evidence tying PENNRO to this case, was stamped 

onto this claim file the day it was assigned to Cole in 1998.26     

Nationwide contends PENNRO was not applied here because 

PENNRO was designed for injury claims only. The Majority agreed. 

Majority at *51. However, the 4-page PENNRO document specifically states 

on page three, “all claim divisions will be trained and have access to the 

system.” (R.2169a) Moreover, a former Nationwide PDS, Tom Campuzano, 

confirmed PENNRO was attached to his Material Damage Claim Manual 

(R.1154-56a, R.1165-66a), thus belying Nationwide’s claim it applied only to 

casualty claims.  

Berg II declared evidence of PENNRO’S continued application is 

admissible on remand. See Berg II, 44 A.3d at 1177. A document request 

was thus served in 2013 seeking any evidence Nationwide instructed 

personnel to stop applying PENNRO after Bonenberger was published in 

                                                           
26 Nationwide contends the strategy addressed in Bonenberger was discontinued 

on January 1, 1996. Yet Plaintiffs’ date of loss is September 4, 1996, and the Bonenberger 

date of loss is November 18, 1996. See Bonenberger v. Nationwide Mut. Ins. Co., GD98-

011141 (Allegheny C.C.P.) (Pl.’s Prop. Findings of Fact 4).   
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2002. By Order, entered August 23, 2013, the trial court cautioned 

Nationwide that if such documents were not produced, “[p]laintiffs will be 

permitted to make reasonable argument pertaining to the absence of said 

documents.” (R.2949a).  

When Nationwide produced no evidence, and after an exhaustive 

review of the record, the trial court made an appropriate adverse finding, 

concluding that the strategy was applied in this case “and continued after 

the Bonenberger decision was announced.” (Verdict, Conclusion 13, Finding 

81; Opinion, 47-49) 

The record thus supports the finding that Nationwide paid its 

attorneys in excess of $3 million not only to conceal what it knew, and 

when, but also as an investment strategy to price Plaintiffs out of court by 

sending a message of deterrence to the plaintiffs’ bar so that Nationwide 

could willfully undervalue other similar claims in bad faith. (Verdict, Page 

42, Findings 70-75; Opinion 15-17, 51-52) Nationwide is thus using its vast 

financial resources to block consumer access to our courts. This is highly 

reprehensible, evidences ill-will, and justifies the trial court’s judgment 

pursuant to Rancosky.     
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III. The Superior Court Abused Its Discretion by Reweighing and 
Disregarding Clear and Convincing Evidence Upon Which the 
Trial Court Relied to Support Its Judgment. The Judgment 
Should Be Affirmed Pursuant to Rancosky 
 

In Rancosky v. Washington Nat’l Ins. Co., 170 A.3d 364 (Pa. 2017), this 

Court confirmed that in order to prove bad faith an insured must present 

clear and convincing evidence that: (1) the insurer lacked a reasonable basis 

for denying benefits under the policy; and, (2) the insurer knew or 

recklessly disregarded its lack of a reasonable basis. Id. at 377. The insured 

is not required to prove the insurer was motivated by self-interest or ill-

will. Id. Instead, such evidence may be probative to the second prong, and 

thus to a reprehensibility analysis or “level of culpability.” Id. at 373. 

The Majority determined here that the trial court inappropriately 

“drew the most malignant possible inferences from the facts it chose to 

consider.” Majority at *60. Yet Nationwide’s self-interest and ill-will is 

amply identified by the trial court in its reprehensibility analysis and is 

implicit throughout the trial court’s findings, conclusions, and ultimately 

its judgment.   

The trial court identified numerous instances of bad faith conduct it 

found highly reprehensible, including: (1) risking public-safety to save 
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itself money on a collision claim; (2) placing its insured at risk to suffer 

injury or death with a knowing disregard; (3) concealing evidence through 

a scorched-earth litigation strategy; (4) employing a corporate strategy to 

punish and deter attorneys so Nationwide can willfully undervalue other 

similar claims without being sued; (5) refusing to discontinue that 

corporate strategy despite being instructed to stop by the Superior Court; 

and, (6) ultimately paying its attorneys in excess of $3 million applying that 

strategy, without ever attempting to reach an accord, thereby forcing its 

insureds to continue litigating for over 20 years. This evidence is sufficient 

to support the trial court’s judgment under Rancosky.27 As stated by Justice 

Wecht, “ill will suggests an unduly personal or vindictive motive, 

something that is (and indubitably should be) exceptionally rare….” 

Rancosky, 170 A.3d at 379 (Wecht, J., concurring). This case presents that 

rare example.  

The failed structural repairs not only compromised crash-safety 

features (crumple zones and airbag deployment), it also increased the risk 

                                                           
27 Nationwide stipulated that “a punitive damage award of $18 million would 

have no impact on its financial stability.” (Verdict at Conclusion 16; R.2674a) 

Nationwide’s expert, Former Insurance Commissioner Constance Foster, confirmed that 

an insurer could lose its license “in a most egregious type of situation.” (R.2764a) 
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of the Jeep losing control and crashing due to steering issues and the 

inability of the front tires to hold tread/traction. Mrs. Berg described her 

experience operating the Jeep: 

When you would even turn the wheel just a little bit to the left 

or the right it sounded like everything was falling apart, a loud 

knocking noise driving down the road. I knew that the steering 

wheel was straight but it literally felt like the car was going 

down the road like this …. After the – about 30 days we noticed 

that the tires were literally worn down to the metal. 

 

(R.1086a) The trial court recognized the potential harm and the high degree 

of reprehensibility attached to Nationwide’s conduct: 

Nationwide has argued that no one was physically injured and 

thus a significant punitive damage award is not warranted. 

Fortunately, no one was killed or injured; but Nationwide 

knew there could be a subsequent accident when it permitted 

the vehicle to be returned with hidden structural repair 

failures. This, by definition, is a reckless indifference to its 

insured. Nationwide was willing to risk the Bergs' lives to save 

itself money on a collision claim. And although no one was 

killed, Nationwide has no one to blame but itself for its 

potential exposure in this case, which now exceeds $18 million. 

Nationwide chose to litigate this case rather than ever 

attempting to negotiate a reasonable settlement. In so doing, it 

spent well in excess of $2.5 million in a failed attempt to cover-

up its knowledge of the failed repairs and to price the Bergs 

out of litigating their meritorious claim dispute. 
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(Verdict, Conclusion 14)  

Judge Stevens found no error:  

The decision of whether to award punitive damages and the 

amount to be awarded are within the discretion of the fact 

finder. The fact finder should be given broad discretion in 

assessing an amount which will be sufficient to punish the 

defendant and set an example to deter him and others from this 

type of conduct. In reviewing challenges to punitive damage 

awards, we determine whether the trial court has committed 

any abuse of discretion or whether after a complete and 

exhaustive review of the record, the award shocks the court's 

sense of justice.  

 

Dissent at *8-*9 (citations omitted). Judge Stevens concluded: 

The Bergs presented sufficient evidence to enable the trial court 

to make the necessary findings of fact to establish bad faith on 

the part of Nationwide, and the trial court computed a proper 

award of damages under Rancosky 

….  

the trial court did not abuse its discretion, and the award of 

damages does not shock this Court’s sense of justice. Therefore, 

I respectfully dissent and would affirm the trial court.  

 

Dissent at *8, *10.  

 To summarize why the Majority was incorrect in concluding that the 

trial court erred by drawing “the most malignant possible inferences from 

the facts it chose to consider,” Majority at 60: 1) self-interest motivated 



71 

 

Nationwide to override the opinion of its assigned BRRP appraiser that the 

vehicle was a structural total loss due to a twisted frame; 2) self-interest 

and a reckless/knowing disregard caused the vehicle to be returned to 

Plaintiffs in a dangerous condition with hidden structural repair failures; 3) 

self-interest motivated Nationwide to design and implement a highly 

reprehensible, corporate, scorched-earth litigation strategy to price 

claimants out of meritorious claim disputes; 4) self-interest became ill-will 

when Nationwide decided to apply that corporate strategy against its own 

insureds in this case; and, 5) Nationwide’s reprehensibility rose to new 

heights when it chose to continue applying its corporate strategy despite 

the 2002 Bonenberger mandate. Nationwide’s self-interest and ill-will is thus 

amply demonstrated throughout the trial court’s reprehensibility analysis. 

Based upon Rancosky, the trial court’s judgment deserves affirmance.  
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DANIEL BERG, INDIVIDUALLY AND AS 
THE EXECUTOR OF THE ESTATE OF 
SHARON BERG A/K/A SHERYL BERG 

Appellee 

v. 

NATIONWIDE MUTUAL INSURANCE 
COMPANY, INC. 

IN THE SUPERIOR COURT 
OF 

PENNSYLVANIA 

Appellant No. 713 MDA 2015 

Appeal from the Judgment Entered April 21, 2015 
In the Court of Common Pleas of Berks County 

Civil Division at No: 98-813 

BEFORE: OTT, STABILE, JJ., and STEVENS, P.J.E.* 

OPINION BY STABILE, J.: FILED JUNE 05, 2018 

Appellant, Nationwide Mutual Insurance Company, Inc., appeals from 

the April 21, 2015 judgment against it on the bad faith claim of Appellee Daniel 

Berg, individually and as the executor of the estate of Sharon Berg a/k/a 

Sheryl Berg.' We vacate the judgment and remand for entry of judgment in 

favor of Appellant. 

The trial court recited the following facts in its June 21, 2014 opinion 

and verdict: 

On September 4, 1996, Plaintiff, Sheryl Berg, the 
policyholder of a collision insurance contract with [Appellant], was 

* Former Justice specially assigned to the Superior Court. 
' We will refer to Mr. and Mrs. Berg as "Plaintiffs." 
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driving her 1996 Jeep Grand Cherokee, insured by [Appellant], 
when she was hit by another vehicle; fortunately, neither party 
was injured in the collision. The only issue in this sixteen -year - 
old case is if [Appellant] breached its fiduciary obligation to 
Plaintiffs. The ensuing litigation marathon is a significant factor 
found by this court in resolving the bad faith claim brought by 
Plaintiffs against [Appellant]. [Appellant's] fiduciary obligation to 
Plaintiff arose by the parties entering into a contract whereby the 
physical damage coverage for the collision required [Appellant] to, 
inter a/ia, 1) pay for the loss or 2) repair or replace the damaged 
parts. 

[Appellant's] first damage estimate, dated September 10, 
1996, concluded that [Appellant's] vehicle should be 'totaled,' the 
present value, at the time of the collision being $25,000. 
However, that was not the final resolution. [Appellant] vetoed 
this appraisal and a second estimate, ten days later, called for the 
Jeep to be repaired. This saved [Appellant] approximately half of 
the $25,000 expense to replace the Jeep. The repair process 
began immediately but took nearly four months until complete. 
[Appellant's] position to repair rather than total and replace the 
Jeep, never changed until the expiration of the lease in December 
1998, twenty-eight months after the collision. Until [Plaintiffs] 
completed their remaining monthly payments on the lease 
agreement with Summit Bank, they were forced to drive what they 
claim is a defectively repaired Jeep. They further claim that the 
Jeep, after the four months of attempted repairs was not 
crashworthy, that it could not withstand a collision because of 
permanent frame damage. When all lease payments were paid 
by Plaintiff, [Appellant], in December 1998, suddenly changed its 
mind, totaled the car, and paid Summit Bank $18,000 to settle 
the claim and obtain ownership of the Jeep. [Appellant's] $12,500 
repair quickly increased in total cost to [Appellant] to nearly 
double the replacement cost of $25,000. However, that increase 
has proven to be only a drop in [Appellant's] expenditure bucket. 
The parties have been in litigation for over 16 years and 
[Appellant] has paid in excess of one hundred times the original 
Jeep replacement costs in legal defense costs alone. 

Trial Court Opinion, 6/21/14, at 1-2. 

As is evident from the trial court's opinion, this case has a lengthy 

procedural history. Plaintiffs filed a writ of summons On January 23, 1998 

-2 



J -A25026-17 

against Appellant and Lindgren Chrysler -Plymouth ("Lindgren"), which initially 

handled the repair of the Plaintiffs Jeep (the "Jeep"). Pre -complaint discovery 

followed. On May 4, 1998, Plaintiffs filed a complaint against Appellant and 

Lindgren. Plaintiffs' causes of action against Appellant included breach of 

contract, negligence, fraud, conspiracy, violations of the Unfair Trade Practices 

and Consumer Protection Law ("UTPCPL"), 73 P.S. § 201-2(4)(xxi), 1968 P. 

L. 1224, as amended, and insurance bad faith, 42 Pa.C.S.A. § 8371. Plaintiffs 

amended their complaint eight times, raising and ultimately abandoning a 

class action. Plaintiffs filed their eighth amended complaint on October 25, 

1999. Ultimately, the parties proceeded to a jury trial on fraud, conspiracy, 

and UTPCPL actions. The jury trial commenced on December 13, 2004. The 

jury rendered a verdict in favor of Appellant and Lindgren on all causes of 

action except the catchall provision of the UTPCPL.2 The jury awarded 

Plaintiffs $1,925.00 in compensatory damages from Lindgren and $295.00 

from Appellant for the UTPCPL violation.3 The basis for the jury's finding of a 

UTPCPL violation is not clear from the record. 

2 The UTPCPL makes unlawful twenty-one specific instances of conduct 
considered to constitute "unfair methods of competition" and "unfair or 
deceptive acts or practices". The last of these instances is the catch-all 
provision that captures "any other fraudulent or deceptive conduct which 
creates a likelihood of confusion or misunderstanding." 73 P.S. § 201- 
2(4)(xxi). 

3 Lindgren paid compensatory damages and was dismissed from the case. 
Though not relevant to our decision to vacate the judgment, we find it telling 

-3 
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The second phase, a bench trial on UTPCPL treble damages4 and bad 

faith, commenced on June 5, 2007. The trial court, Judge Albert A. Stallone, 

entered a directed verdict in favor of Appellant on Plaintiffs' bad faith claim 

and did not treble the jury's $295.00 UTPCPL award. The trial court entered 

judgment on December 7, 2007, and Plaintiffs filed a timely appeal. 

In an unpublished memorandum filed November 12, 2008, this Court 

concluded Plaintiffs waived all issues on appeal because they failed to serve 

the trial court with a copy of their Pa.R.A.P. 1925(b) statement. On October 

22, 2010, a divided Supreme Court reversed and remanded. Berg v. 

Nationwide Mut. Ins. Co., Inc. 6 A.3d 1002 (Pa. 2010) (plurality). 

After remand, this Court issued a published opinion concluding that the 

trial court in three respects erred in directing a verdict on Plaintiffs' bad faith 

claim. Berg v. Nationwide Mut. Ins. Co., Inc., 44 A.3d 1164 (Pa. Super. 

2012) ("Berg II"). First, this Court observed that the trial court entered a 

directed verdict in Appellant's favor because it believed Appellant's "Blue 

Ribbon Repair Program"-the program through which Appellant referred 

Plaintiffs to Lindgren for vehicle repairs-was not a part of the insurance policy 

and therefore not subject to a bad faith claim. Id. at 1169. We concluded 

that a case in which a jury found in favor of Appellant on all but one cause of 
action and awarded Plaintiffs only $295 has morphed into a judgment of more 
than $20 million on Plaintiffs' bad faith claim. 

4 73 P.S. § 201-9.2(a), 1968 P.L. 1224, as amended. 

-4 
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that Plaintiffs' action against Appellant arises under an insurance contract in 

accord with section 8371, since insurers at all times must act in good faith 

towards their insureds regardless of whether loss claims are processed 

through a third -party repair facility or through a direct repair program. Id. 

at 1173. Second, the trial court held that Appellant's violation of the UTPCPL 

did not require a finding of bad faith. Id. We rejected this reasoning stating: 

The Bergs have not argued that the phase one jury's finding 
against Nationwide on the UTPCPL claim "was sufficient in and of 
itself to support a finding of 'bad faith' on Nationwide's part." To 
the contrary, the Bergs have consistently argued, in our view 
correctly, that the jury's finding that Nationwide violated the 
UTPCPL constitutes some evidence of bad faith conduct by 
Nationwide. In other words, because Romano [v. Nationwide 
Mut. Fire Ins. Co., 646 A.2d 1228 (Pa. Super. 1994)] holds that 
bad faith conduct may be defined by reference to violations of 
statutes related to insurance practices, the jury's finding that 
Nationwide violated the UTPCPL constitutes some evidence of 
Nationwide's bad faith. Because the jury was not asked to specify 
precisely what conduct by Nationwide it found to be fraudulent or 
deceptive under the UTPCPL, the overall probative value of this 
evidence of bad faith may be somewhat limited. [5] But since a 

directed verdict may be granted "only where the facts are clear 
and there is no room for doubt," [...] this evidence of bad faith was 
sufficient to preclude the entry of a directed verdict in 
Nationwide's favor. 

Id. at 1175 (some citation omitted). Thus, while the UTPCPL violation was 

sufficient to avoid a directed verdict, it was not sufficient, in and of itself, to 

5 As the prior panel of this Court noted, we are unable to address the UTPCPL 
violation directly because the record does not divulge the basis for the jury's 
UTPCPL verdict. Presumably, the factual basis for that verdict is subsumed 
within our extensive discussion of the parties' disputes and the trial court's 
findings of fact and conclusions of law. 

-5 
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prove bad faith. Id. Third, recognizing that when faced with a motion for 

directed verdict, a trial court must consider facts in a light most favorable to 

the nonmoving party and accept as true all evidence which supports that 

party's contention and reject all adverse testimony, we held it was error 

for the trial court to direct a verdict on the evidence introduced by Plaintiffs. 

Id. at 1170, 1175-76. Given the standard governing motions for directed 

verdict, we observed that Plaintiffs introduced evidence that Appellant sent 

the vehicle to another repair facility to avoid having to pay the cost of a total 

loss, Appellant returned the vehicle representing repairs had been successfully 

completed, even though its representatives had actual knowledge otherwise, 

and Appellant's utilized a "defense -minded" litigation strategy.6 Id. at 1176. 

Accordingly, we remanded for a new trial where Plaintiffs again would have 

the burden to prove their bad faith allegations by clear and convincing 

evidence. Id. 

The new trial took place in front of Judge Jeffrey K. Sprecher. Judge 

Sprecher heard the testimony of only four damage witnesses, no additional 

evidence of bad faith by Plaintiffs, and otherwise relied on transcripts from 

the prior proceedings. In a 42 -page opinion and verdict issued on June 21, 

2014, Judge Sprecher found in favor of Plaintiffs on their bad faith claim and 

6 We explain, infra, under the standard governing motions for judgment 
notwithstanding the verdict, a review of all the record evidence in this case 
does not support these claims. 

-6 
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ordered Appellant to pay $18 million in punitive damages and $3 million in 

attorney's fees. Appellant filed a timely post -trial motion seeking entry of 

judgment in its favor or a new trial. The trial court denied that motion on 

March 19, 2015. The trial court entered judgment on the verdict on April 21, 

2015. This timely appeal followed: 

Appellant raises four questions for our review: 

1. Did the trial court err in finding, without record evidence 
much less clear and convincing evidence, and without 
hearing any of the relevant fact witnesses testify live, 
that Nationwide violated the insurance bad faith statute, 
where the record evidence showed, among other things: 
(a) the vehicle was repairable; (b) there was only one 
appraisal and it was not vetoed by [Appellant]; (c) 
[Appellant] was unaware of any problems with the 
vehicle when it was returned to [Plaintiffs]; and (d) 
[Appellant] did not delay the resolution of this matter by 
engaging in 'scorched earth' litigation pursuant to a 

claims manual and strategy that did not apply to 
[Plaintiffs'] claim? 

2. Did the trial court err in awarding $18 million in punitive 
damages after a jury verdict of $295 when: (a) 
[Appellant] prevailed before the jury on [Plaintiffs'] 
common law fraud claim; (b) no one was hurt; (c) 
[Plaintiffs] chose to drive the vehicle for months and 
thousands of miles after an expert told them it was 
supposedly unsafe; (d) [Appellant] paid the insurance 
claim in full; (e) [Appellant] disposed of the vehicle only 
after obtaining court permission to do so and after storing 
it for eight years: and (f) the trial judge included in his 
opinions lengthy diatribes reflecting animus against 
[Appellant] and the entire insurance industry? 

3. Did the trial court err in awarding [Plaintiffs] $3 million 
in attorneys' fees based upon the fees incurred by 
[Appellant], rather than the lodestar method required 
under Pennsylvania Rule of Civil Procedure 1717, and 
without making numerous necessary deductions? 
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4. Did the trial court err in awarding interest on an award 
comprised solely of attorneys' fees and punitive 
damages, and not on the amount of the underlying 
insurance claim, which [Appellant] paid in full in 1998? 

Appellant's Brief at 4. 

We begin with an analysis of whether the trial court erred in finding that 

Appellant acted in bad faith under § 8371: 

§ 8371. Actions on insurance policies 

In an action arising under an insurance policy, if the court 
finds that the insurer has acted in bad faith toward the insured, 
the court may take all of the following actions: 

(1) Award interest on the amount of the claim from the date 
the claim was made by the insured in an amount equal to the 
prime rate of interest plus 3%. 

(2) Award punitive damages against the insurer. 

(3) Assess court costs and attorney fees against the insurer. 

42 Pa.C.S.A. § 8371. 

The following standard governs our review of the trial court's verdict: 

Our review in a nonjury case is limited to whether the 
findings of the trial court are supported by competent evidence 
and whether the trial court committed error in the application of 
law. We must grant the court's findings of fact the same weight 
and effect as the verdict of a jury and, accordingly, may disturb 
the nonjury verdict only if the court's findings are unsupported by 
competent evidence or the court committed legal error that 
affected the outcome of the trial. It is not the role of an appellate 
court to pass on the credibility of witnesses; hence we will not 
substitute our judgment for that of the factfinder. Thus, the test 
we apply is not whether we would have reached the same result 
on the evidence presented, but rather, after due consideration of 
the evidence which the trial court found credible, whether the trial 
court could have reasonably reached its conclusion. 
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Mohney v. Am. Gen. Life Ins. Co., 116 A.3d 1123, 1130, (Pa. Super. 2015 

2015), appeal denied, 130 A.3d 1291 (Pa. 2015). Because Plaintiffs prevailed 

before the trial court, we view the evidence and all reasonable inferences 

therefrom in a light most favorable to Plaintiffs. Rizzo v. Haines, 555 A.2d 

58, 61 (Pa. 1989). 

Similarly, entry of judgment notwithstanding the verdict requires us to 

consider whether there was sufficient competent evidence to sustain the 

verdict. Condio v. Erie Ins. Exch., 899 A.2d 1136, 1141 (Pa. Super. 2006), 

appeal denied, 912 A.2d 838 (Pa. 2006). "Judgment notwithstanding the 

verdict "should be entered only in a clear case, where the evidence is such 

that no reasonable minds could disagree that the moving party is entitled to 

relief." Id. We must not substitute our judgment for that of the factfinder on 

matters of credibility and weight of the evidence. Id. 

The Pennsylvania General Assembly enacted § 8371 to protect insureds 

from bad faith denials of coverage. Gen. Accident Ins. Co. v. Fed. Kemper 

Ins. Co., 682 A.2d 819, 822 (Pa. Super. 1996). Thus, an insurer must act 

with utmost good faith towards its insured. Berg II, 44 A.3d at 1170 (citing 

Dercoli v. Pennsylvania Nat. Mut. Ins. Co., 554 A.2d 906, 909 (Pa. 1989)). 

"The duty of good faith originates from the insurer's status as fiduciary for its 

insured under the insurance contract, which gives the insurer the right, inter 

alia, to handle and process claims." Berg II, 44 A.3d at 1170 (citing 

Ridgeway v. U.S. Life Credit Life Ins. Co., 793 A.2d 972, 977 (Pa. super. 
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2002)). Bad faith applies to "those actions an insurer took when called upon 

to perform its contractual obligations of defense and indemnification or 

payment of a loss that failed to satisfy the duty of good faith and fair dealing 

implied in the parties' insurance contract." Toy v. Metro. Life Ins. Co., 928 

A.2d 186, 199 (Pa. 2007). "[I]n order to recover in a bad faith action, the 

plaintiff must present clear and convincing evidence (1) that the insurer did 

not have a reasonable basis for denying benefits under the policy and (2) that 

the insurer knew of or recklessly disregarded its lack of a reasonable basis. 

Rancosky v. Washington Nat'l Ins. Co., 170 A.3d 364, 365 (Pa. 2017). 

"[P]roof of an insurance company's motive of self-interest or ill -will is not a 

prerequisite to prevailing in a bad faith claim[,]" though such evidence is 

probative of the second prong of the bad faith test. Id. "The clear and 

convincing evidence standard is the highest standard of proof for civil 

claims[.]" Grossi v. Travelers Pers. Ins. Co., 79 A.3d 1141, 1165 (Pa. 

Super. 2013). It "requires evidence clear, direct, weighty, and convincing as 

to enable the trier of fact to come to a clear conviction, without hesitancy of 

the truth of the precise facts in issue." Id. 

"Bad faith claims are fact specific and depend on the conduct of the 

insurer vis a vis the insured." Condio, 899 A.2d at 1143. "[T]he fact finder 

needs to consider all of the evidence available to determine whether the 

insurer's conduct was objective and intelligent under the circumstances. 

Berg II, 44 A.3d at 1179. The insurer's conduct during litigation of a bad 
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faith claim can itself support a finding of bad faith. Hollock v. Erie Ins. 

Exch., 842 A.2d 409, 416 (Pa. Super. 2004) (en banc), appeal dismissed, 903 

A.2d 1185 (Pa. 2006). Furthermore, "[a]n insurance company may not look 

to its own economic considerations, seek to limit its potential liability, and 

operate in a fashion designed to 'send a message.' Rather, it has a duty to 

compensate its insureds for the fair value of their injuries." Bonenberger v. 

Nationwide Mut. Ins. Co., 791 A.2d 378, 382 (Pa. Super. 2002). 

This Court will reverse a finding of bad faith where the trial court's 

"critical factual findings are either unsupported by the record or do not 

rise to the level of bad faith." Brown v. Progressive Ins. Co., 860 A.2d 

493, 502 (Pa. Super. 2004) (emphasis added), appeal denied, 872 A.2d 1197 

(Pa. 2005). Furthermore: 

The [factfinder] may not be permitted to reach its verdict 
merely on the basis of speculation and conjecture, but there must 
be evidence upon which logically its conclusion may be based. 
Therefore, when a party who has the burden of proof relies upon 
circumstantial evidence and inferences reasonably deducible 
therefrom, such evidence, in order to prevail, must be adequate 
to establish the conclusion sought and must so preponderate in 
favor of that conclusion as to outweigh in the mind of the fact - 
finder any other evidence and reasonable inferences therefrom 
which are inconsistent therewith. 

Id. at 498 (quoting Van Zandt v. Holy Redeemer Hosp., 806 A.2d 879, 886 

(Pa. Super. 2002), appeal denied, 823 A.2d 145 (Pa. 2003)). 

Insurers must cover insureds for the fair value of their loss. See Toy, 

928 A.2d at 199; Bonenberger, 791 A.2d at 382. Here, Appellant covered 

the cost of repairs to the Jeep. Nonetheless, "the focus in section 8371 claims 
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cannot be on whether the insurer ultimately fulfilled its policy obligations, 

since if that were the case then insurers could act in bad faith throughout the 

entire pendency of the claim process, but avoid any liability under section 

8371 by paying the claim at the end." Berg II, 44 A.3d at 1178 (emphasis 

in original). Section 8371 concerns the "manner in which insurers discharge 

their duties of good faith and fair dealing during the pendency of an insurance 

claim[.]" Id. (emphasis in original). 

Plaintiffs argue, and the trial court found, that Appellant acted in bad 

faith by repairing the Jeep rather than declaring the Jeep a total loss and 

compensating Plaintiffs for its value at the time of the loss. The parties agree 

that Lindgren did poor repair work. They dispute Appellant's role in and 

knowledge of the faulty repair job. In summary, the parties dispute (1) 

whether Appellant overrode Lindgren's initial total loss appraisal in order to 

save money; (2) whether Appellant forced Lindgren to repair the Jeep knowing 

the Jeep could not be restored to its pre -accident condition; (3) whether 

Appellant allowed Lindgren to return the Jeep to Plaintiffs knowing the Jeep 

was not crashworthy and therefore not safe to drive; and (4) whether 

Appellant's subsequent conduct-including its conduct of this litigation-was 

- 12 - 



J -A25026-17 

an elaborate cover-up of its prior bad faith conduct. We will consider these 

findings in turn.' 

1. The Initial Appraisal. 

Douglass Joffred, the body shop manager for Lindgren, did the initial 

appraisal of the Jeep. N.T. Trial, 12/15/04, at 619, 622. Lindgren is part of 

Nationwide's Blue Ribbon Repair Program ("BRRP"), pursuant to which 

Nationwide refers its insureds to BRRP shops, and the shops in turn offer 

discounted repairs to Nationwide. Id. at 631, 708-09. Joffred testified that 

the Jeep initially appeared to him to be a total loss, but that he ultimately 

decided it was repairable: 

Q. You testified with regard to Plaintiffs' vehicle that when you 
first looked at it it quote on quote [sic] appeared to be a 

total loss; is that correct? 

A. Yes. 

Q. At that point you had not made a final determination, if in 
fact, the vehicle was a total loss? 

A. No. 

Q. You didn't really know one way or the other. It was just a 

first impression? 

The trial court's organization of its findings on bad faith between its June 
21, 14 Opinion and Verdict and its July 23, 2015 1925(a) Opinion do not align 
precisely, but the factual bases upon which the trial court found bad faith are 
the same. Similarly, the statement of questions presented by the Appellant 
and as restated by the Appellee do not align precisely. In substance, however, 
the matters in dispute are clear. We have offered our summary of the issues 
purely for organizing our discussion. We address the trial court's bases for 
finding bad faith throughout our discussion. 
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A. Correct. 

Q. Is it unusual in what you do to have a situation where maybe 
at first you think it might be a total loss then you decide it 
is not a total loss? 

A. No. 

Q. It happens? 

A. Yes. 

Id. at 662-63. 

Despite his first impression, Joffred stated he prepared a repair estimate 

on September 10, 1996. Id. at 671; Trial Exhibit 6. The printed estimate is 

dated September 20, 1996 and reflects $12,326 in parts and labor to repair 

the Jeep. Id. at 674, Trial Exhibit 6, at 8. Joffred testified that September 

20, 1996 is the date the document was printed, not the date the estimate was 

prepared.8 Id. at 674, 691. Joffred testified that his estimate did not change 

between September 10 and September 20, 1996. Id. at 672. 

Doug Witmer was Nationwide's claims adjustor who handled Plaintiffs' 

claim. N.T. Trial, 12/14/04, at 293, 295. Witmer and Joffred discussed 

options for the Jeep, and Witmer received Joffred's $12,326 repair estimate. 

8 Joffred's testimony on Trial Exhibit 19 further reinforces this point. Exhibit 
19 is a supplemental estimate. Id. at 679-80. It is dated February 5, 1997. 
Id. Lindgren returned the Jeep to Plaintiffs on December 30, 1996. Id. 
Joffred testified that Exhibit 19 was printed on February 5, 1997 but depicts a 

supplemental estimate prepared at an earlier date, when Lindgren was still in 
possession of the Jeep. Id. at 679-80, 692. 
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Id. at 303. Witmer believed the Jeep to be worth roughly $25,000 or $26,000. 

Id. at 338. Thus, the estimated cost of repair was roughly 50% of the actual 

cash value ("ACV") of the Jeep. Id. at 302-03; 336-37. Witmer said that if 

the repair costs approach 80% of a vehicle's ACV, the insurer will consider 

declaring a total loss. Id. at 336. In addition, Witmer and Joffred testified 

that a vehicle can be declared a "structural total loss," regardless of ACV, if 

the vehicle cannot be repaired to its pre -accident condition Id. at 365; N.T. 

Trial, 12/15/04, at 629. 

Appellant's claims log, produced as Trial Exhibit 8, includes several 

entries relevant to the initial appraisal of the Jeep's condition. An entry dated 

September 10, 1996 at 1:49 p.m. provides: 

LOSS Reassigned for COLL on Daniel G. & Sharon E <Berg from 
58HARRBR26LIND - TOTAL LOSS. . .CAR IS AT LINDGREN. . . . 

.THEY HAVE ESTIMATE. 

Id. at 679 (capitalization in original) (emphasis added). Another entry from 

1:50 p.m. on September 10, 1996-one minute later-provides: 

SHOP ASKED FOR TEAR DOWN TIME TALKED TO RON GAVE OKAY 
IF TOTAL. . . . SHOP WILL FORWARD ESTIMATE AND PHOTOS. 

Id. (capitalization in original) (emphasis added); N.T. Trial, 12/15/04, at 677. 

The claims log entry from 1:49 p.m. on September 10, 1996 evidences 

the existence of a repair estimate as of that date. The entry from 1:50 p.m. 

9 We reference page numbers appearing in the upper right hand corner of 
each page of the claims log, just beneath "Print Date" and "Time." 
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on September 10, 1996-by the words "if total"-evidences uncertainty as to 

whether the Jeep was a total loss or repairable. Witmer testified: 

Q. And can you read that log note to the jury, please? 

A. Says, Shop asked for tear down time. Talked to Ron. Gave 
okay, if total and a bunch of dots. Shop will forward 
estimate and photos. 

Q. It says gave okay if total? 

A. Correct. 

Q. Does that suggest to you that maybe the car was not 
definitely a total? 

A. Correct. 

N.T. Trial, 12/14/04, at 331. Dean Jones, a managing claims consultant for 

Nationwide at the time, testified that the claims log entries do not confirm that 

the Jeep was a total loss and not repairable. N.T. Trial, 12/13/04, at 180, 

213. 

The 1:50 p.m. entry also includes the words "tear down time." A 

"teardown" is the disassembly of the vehicle to confirm whether it is a total 

loss, and to find any damage not apparent from a visual inspection. N.T. Trial, 

12/14/04, at 332; N.T. Trial, 12/15/04, at 677-78. According to Witmer, a 

declaration of total loss is premature without a teardown. N.T. Trial, 

12/14/04, at 332. A body shop gets compensated for teardown time if a 

vehicle turns out to be beyond repair. Id.; N.T. Trial, 12/15/04, at 713. 

Plaintiffs produced the testimony of George Moore, whose Penn -Del Auto 

Body shop was part of Nationwide's BRRP program from 1992 through 1997 
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or 1998. N.T. Trial, 6/5/07, at 61-62. Moore confirmed that a teardown is 

often necessary to determine whether a vehicle is a total loss. Id. at 80-81. 

Moore also testified that Appellant gave its BRRP shops a specific form to fill 

out in the event of an obvious total loss, and that the shop would not prepare 

a repair estimate in the event of an obvious total loss. Id. at 73, 81. 

A claims log entry dated the following day, September 11, 1996 at 3:46 

p.m., provides: 

"0140 EVALUATION OF DAMAGES: VEHICLE DAMAGE - Berg, 
Daniel G & Sharon E called b/s they have est of 12k but feel 
veh should be a total loss since unibody is twisted told wil insp- 
called ph at home told of assignment." 

Trial Exhibit 8, at 65 (capitalization in original) (emphasis added). This last 

entry-created by Witmer-evidences a "12k" estimate that existed no later 

than September 11, 1996. It also evidences Witmer's understanding, as of 

September 11, 1996, that Joffred believed the Jeep could be a total loss 

despite Joffred's preparation of the "12k" repair estimate. Witmer testified 

that "called ph at home told of assignment" referred to Witmer's conversation 

with the policyholder, Plaintiff Daniel Berg. N.T. Trial, 12/14/04, at 356. Mr. 

Berg testified that he spoke to Joffred and Witmer and that he was aware that 

Joffred initially believed the Jeep to be a total loss. N.T. Trial, 12/15/04, at 

725-26. 

Mr. Berg's testimony on the matter is somewhat contradictory. Initially, 

he testified that he wanted the Jeep to be repaired and that he told Joffred 

SO: 
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Q. What were you told about your vehicle: 

A. I was told by Mr. Joffred that it was a total loss and that, 
you know, that that was, I believe, the initial conversation. 

Q. Did he tell you that he had appraised the vehicle as a total 
loss? 

A. Yes, he did, uh-huh. 

Q. He did? 

A. Uh huh. 

Q. And did you tell him you wanted the vehicle repaired? 

A. I did, yes. 

THE COURT: You told him you wanted it repaired? 

THE WITNESS: Yes, correct. 

THE COURT: Did you tell him that before he said it was a total 
loss or after? 

A No, I think it was afterwards, I believe so. 

THE COURT: In other words, you told him you would like to have 
it repaired before it was totaled? 

THE WITNESS: Let's start over with that again because this is our 
eight year process but we want to make sure we are correct. 
We had a conversation. I thought it was a total loss and Mr. 
Joffred, I believe, agreed with me at that point. At some 
point the folks at Nationwide became involved. 

Q. Did you speak with anyone from Nationwide about the 
condition of your vehicle? 

A. I did. I was given I believe it was a [sic] Doug Witmer and 
his - the conversation was very short. And this may have 
been several days after this initial - I'm not sure. It could 
have been two, three, four days he said they are going to 
repair the vehicle. 

Id. at 725-27. 
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The following day, Mr. Berg retracted his testimony about wanting the 

Jeep repaired: 

Q. You testified yesterday that when the car was taken to 
Lindgren you wanted the car repaired, right? 

A. No, that was backwards. I had changed that initially. 

Q. You first wanted it totaled? 

A. It was Mr. Joffred who said the vehicle is totaled and then it 
was overruled, I believe, by the Nationwide folks. And at 
that stage I commented that I can't believe they are fixing 
that vehicle, but there is no one here that is going to stand 
up to Nationwide so I dropped it at that point. That's pretty 
much the criteria. 

N.T. Trial, 12/16/04, at 808. 

Ultimately, Joffred and Witmer decided to send the Jeep to another 

shop, K.C. Auto Body, to have the frame repaired. If K.C. Auto Body was able 

to repair the frame, Lindgren would complete the remaining repairs to the 

Jeep. Joffred explained: 

Q. You recall Doug Witmer from Nationwide coming out and 
looking at the vehicle with you, the Berg's vehicle? 

A. Somewhat, yes. 

Q. Do you remember discussing essentially what you are going 
to do to get this car repaired? 

A. Yes. 

Q. Mr. Witmer never told you at any time that this vehicle had 
to be repaired, did he? 

A. No. 

Q. He never twisted your arm and said there is no way that this 
is a total loss? 
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A. No. 

Q. You both agreed, didn't you, that at least initially you would 
send the car out to have the frame pulled at K.C.? 

A. Correct. 

Q. See how it came back? 

A. Correct. 

Q. At least at that time you were of the opinion that it was 
worth a try to send the car out to have the frame pulled? 

A. Yes. 

Q. It wasn't definitely a total loss at that point? 

A. No. 

Q. And Nationwide didn't do anything to force you to do that? 

A. No. 

Id. at 681-82. Joffred further testified that subletting a portion of a repair is 

common industry practice. Id. at 683, 698. Upon the return of the Jeep from 

K.C. Auto Body to Lindgren, Joffred believed the Jeep was repairable. Id. at 

684. 

Witmer's account of the conversation is consistent with Joffred's: 

Q. Did you have a conversation with Mr. Joffred? 

A. Yes. Yeah, we - he took me out to the shop. I inspected 
the vehicle, went over the estimate that they had prepared. 
During the course of the conversation he had mentioned 
that they don't have the machinery to repair the vehicle. I 
said, well, then it needs to go to a shop that can do these 
repairs primarily dealing with the structural or unibody 
repairs to the vehicle. 

N.T. Trial, 12/14/04, at 338-39. 
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Witmer denied forcing Lindgren to repair the vehicle rather than declare 

it a total loss: 

Q. So does Mr. Joffred agree that the vehicle should be sent 
out, sublet to K.C. to have the frame pulled? 

A. Yes. 

Q. Did he at any time say, no, I'm not doing this, this car is a 

total loss? 

A. No. 

Q. At any time during your conversation with Mr. Joffred did he 
demand that this car was a total loss? 

A. No. 

[...] 

Q. Did you insist the vehicle was a total loss? 

A. No. 

Q. Did you technically override Mr. Joffred's decision to total 
loss this car? 

A. No. 

Q. Were you both in agreement that the vehicle should be sent 
to K.C. to have the frame repaired? 

A. Yes. 

Q. And what was your understanding with Mr. Joffred if the 
vehicle came back from K.C. and the frame looked okay, 
what was the game plan? 

A. Well, then when the vehicle came back from its necessary 
repairs then they would complete the job as far as putting 
the parts on, painting the vehicle, and refinishing it. 

Id. at 341. 
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The trial court found that Joffred, on September 10, 1996, appraised 

the car as a total loss. Opinion and Verdict, 6/21/14, at 3, 5, 10-11, 13-14. 

The trial court also found that Appellant vetoed Joffred's total loss appraisal 

and forced Lindgren to send the Jeep to K.C. Auto Body for repairs. Id. at 4- 

6, 10-11, 13-14. According to the trial court, Trial Exhibit 6-the $12,326 

repair estimate-was prepared on September 20, 1996 after Witmer vetoed 

Joffred's total loss assessment. 

In summary, the record contains no support for a finding that Witmer, 

on behalf of Appellant, "vetoed" Joffred's total loss appraisal.1° In many 

respects, the record contradicts that finding. Joffred testified that he prepared 

his repair estimate on September 10, 1996 and entered it into a computer 

system. Joffred explained that Trial Exhibit 6 is dated September 20, 1996 

because it was printed on that date. Even if the trial court disbelieved some 

or all of Joffred's testimony, Appellant's claims log shows that an estimate was 

1° The Dissent's argument to the contrary fails to account for the voluminous 
evidence, set forth above, that contradicted the trial court's finding. In 
summary, Joffred perceived a total loss upon first sight of the Jeep, but he 
also prepared a repair estimate. After investigation, including a tear down of 
the Jeep, he concluded the Jeep was repairable. 

We acknowledge the applicable standard of review. The record before us is 
voluminous, consisting of thousands of pages of transcripts and exhibits from 
proceedings spanning nearly two decades. As we will explain in further detail 
throughout this opinion, we do not believe that we are required, under the 
guise of drawing reasonable inferences in favor of the plaintiff, to ignore a 

large body of evidence that contradicts the trial court's findings. This is 
especially so where the plaintiffs were required to prove their case by clear 
and convincing evidence. 
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prepared as of September 10, 1996, and a claims log entry from September 

11, 1996 refers to a "12k" estimate. The claims log entries from September 

10 and 11, 1996 also confirm that the fate of the Jeep was uncertain pending 

a teardown. Witnesses for both parties confirmed that a teardown is common 

prior to declaring a vehicle a total loss. The trial court, in both its June 21, 

2014 opinion and verdict and its July 22, 2015 Pa.R.A.P. 1925(a) opinion, 

largely ignored the pertinent claims log entries quoted above. 

Instead, Appellant and the trial court rely on Witmer's claims log entry 

of September 24, 1996 at 3:24 p.m.: 

REPAIRS ARE APPROXIMATELY 50% of ACV NATIONWIDE WILL 
NEVER RECOVER THE DIFFERENCE IN SALVAGE VALUE-THANKS 
DOUG. 

Trial Exhibit 8, at 65 (capitalization in original). The trial court therefore found 

that Appellant "vetoed" Joffred's total loss assessment in order to save money. 

Opinion and Verdict, 6/21/14, at 5-6, 15, 26. The record supports a finding 

that Appellant deemed repairs more cost effective than a total loss. This, in 

and of itself, is not bad faith. Indeed, Witmer acknowledged that Appellant's 

decision to repair or total a vehicle depends upon the cost of repair in relation 

to the vehicle's cash value. N.T. Trial, 12/14/04, at 336-37. Witmer also 

acknowledged that a total loss appraisal always triggers additional 

investigation from an insurer. Id. at 353-54. 

Plaintiffs' witness Moore also addressed salvage value. "Salvage value 

is the remaining value of a car after the settlement has been done where they 
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then salvage amount [sic] to the various salvage yards. They dismantle the 

cars and they sell the parts on them to regain their investment." N.T. Trial, 

6/5/07, at 84. Asked if salvage value is "part and parcel of the total loss 

evaluation," Moore responded "Yes." Id. Moore also agreed that there is 

"nothing wrong" with considering salvage value in determining whether a car 

is a total loss and that "most of the times" the insurer determines whether a 

vehicle is a total loss. Id. at 85, 88. 

In Bonenberger, we wrote that an insurer may not look to its own 

economic considerations in order to deprive the insured of the fair value of its 

claim. Bonenberger, 791 A.2d at 382. We do not read Bonenberger, which 

involved a soft tissue injury, to preclude an insurer from employing a formula 

to determine whether a damaged automobile, based on its ACV, is an 

economic total loss. In other words, we do not believe Bonenberger prohibits 

an insurer to consider costs in determining whether to total or repair an 

automobile. The question, which we will address more fully in the next 

section, is whether Appellant prioritized cost savings knowing that the Jeep 

could not be repaired to its pre -accident condition. 

We conclude that the evidence of record, set forth extensively above, 

does not support the trial court's finding that Witmer overrode or vetoed 
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Joffred's total loss appraisal.11 The record indicates that, as of September 10 

and 11, 1997, Lindgren and Appellant contemplated further 

investigation.Likewise, the record does not support the trial court's finding 

that Joffred prepared the $12,326 repair estimate on September 20, 1996 in 

response to Witmer's veto. The claims log evidences that a "12k" repair 

estimate existed no later than September 11, 1996. The trial court did not 

find that the claims log was falsified or altered in any way. The record also 

confirms that a potential total loss normally triggers further investigation from 

an insurer. The trial court simply ignored a large body of evidence that 

rendered its findings unsupported.12 

11 Plaintiffs' counsel consistently used the word "override" in his questions: 
"Q. And you overrode that decision to total loss the vehicle; is that correct? 
A. Well, I would clarify that, if I may?" N.T. Trial, 12/14/04, at 301. "Q. Now 
your decision to override this total loss appraisal by the assigned appraiser at 
Lindgren was based also on an inspection of the vehicle? A. Correct." Id. at 
305. As set forth in the main text, the documentary evidence and all witnesses 
from both sides indicated that it is common practice for an insurer to 
investigate and make a final decision as to whether a damaged vehicle is a 

total loss. There is no evidence Witmer forced Lindgren to repair a vehicle 
Joffred believed to be beyond repair. 

12 In its July 23, 2015 opinion, the trial court found that Appellant violated 
several laws governing the insurance industry: 

3) Was there a violation of the Uniform Insurance Practices 
Act and Unfair Claims Practices Act [see 41 P.S. § 1171.1, et 
seq., 1974 Pa. Laws 589]? Yes, as determined by a jury under 
the then existing facts of the 2004 trial. 

4) Was there a violation of the Motor Vehicle Physical 
Damage Appraiser Act [see 63 P.S. § 851, et. seq., 1972 Pa. Laws 
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2. Was the Jeep repairable? 

The trial court noted that two body shops-K.C. Auto Body and 

Lindgren-tried and failed to repair it. Trial Court Opinion, 7/23/15, at 6, 10. 

The trial court also noted the testimony of Plaintiffs' expert, Donald Phillips. 

Id. Phillips provided extensive testimony on the faulty repairs of the Jeep, 

but he did not opine on whether the Jeep was repairable. William Anderton, 

an expert witness for Appellant, also confirmed that Lindgren did not repair 

the Jeep properly. He testified, however, that the Jeep was repairable and 

not a total loss: 

Q. With regard to the issue of whether or not the vehicle was 
a total loss prior to it being repaired do you have an opinion 
as to a reasonable degree of certainty on that issue? 

A. I am reasonably - I'm very certain that the vehicle should 
not have been declared either as a structural or economic 
total loss. 

Q. Why do you say that? 

A. Based upon the parts that were installed in the vehicle, the 
condition of the parts that were not installed in the vehicle, 
and the general activities, repair activities that were 

1713]? Yes, as determined by this court in our non -jury bad faith 
trial. 

Trial Court Opinion, 7/23/15, at 36. Paragraph 3 is incorrect in that the jury 
found a violation of the catchall provision of the UTPCPL. The trial court made 
no specific findings of violations under the Uniform Insurance Practices Act or 
the Appraiser Act. To the extent the trial court's findings that Appellant 
violated these Acts rest on Appellant's initial handling of the claim, we 
conclude the trial court erred for the reasons set forth in this section. 
Similarly, to the extent any violation of the aforementioned Acts rested on the 
trial court's findings that Appellant forced Lindgren to repair an irreparable 
vehicle, we address that issue in the next section. 
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involved would not have constituted an economic factor that 
would have brought the value of the repair beyond what 
would have been considered an economic total loss. 

There was nothing unusual about the repairs. They used 
the commonly stocked components that were available at 
the Chrysler dealership for the repair and those components 
were not enough not the installation was not intricate 
enough to cause any additional anything that would have 
made it a structural total loss and the parts of the vehicle 
beyond the repairs were done on the front end to the firewall 
and "A" pillars and stuff. The floor of the vehicle, there was 
limited - no damage there. 

N.T. Trial, 12/16/04, at 881-82. Anderton also testified that the Jeep could 

have been repaired properly with the parts and labor described on Joffred's 

repair estimate. Id. at 883. Anderton also testified that it was not unusual 

for a body shop to sublet a portion of the repairs. /d.13 

In addition, David Wert, a former Lindgren employee who testified for 

Plaintiffs, confirmed that the Jeep was repairable: 

Q. I said he believes that under the right circumstances this 
vehicle could have been repaired safely. 

[Plaintiffs' Counsel]: I'm going to object, Your Honor, He didn't 
have a chance to review any of the estimates or repair 
documents and wasn't requested to do a review in this 
matter. . 

THE COURT: Objection is overruled. Is that your belief that it 
could have been repaired safely? Do you have an opinion? 
If you don't, you don't have an opinion. 

13 As the trial court noted, Anderton agreed that the Jeep should not have 
been returned to Plaintiffs without proper repair. Id. at 896; Trial Court 
Opinion, 7/23/15, at 8. As we explain in the main text, evidence of improper 
repair is not evidence that the Jeep was beyond repair. 
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THE WITNESS: Yes, it could have. 

Q. I am sorry? 

A. Yes, it could have been repaired correctly under the right 
circumstances. It could have. 

Q. But your testimony is that Lindgren did not repair it 
correctly? 

A. Correct. 

N.T. Trial, 12/15/04, at 560. 

In summary, the witnesses who addressed the matter testified that the 

Jeep was repairable. Furthermore, even if the trial court disbelieved 

Anderton's and Wert's testimony on this point, the record contains no evidence 

to support a finding that the Jeep was beyond repair. Plaintiffs bore the 

burden of proving Appellant's bad faith by clear and convincing evidence. 

They produced no evidence that the Jeep was beyond repair. The record 

confirms only that Lindgren and/or K.C. Auto Body failed to repair the Jeep 

properly. The record, viewed in a light most favorable to Plaintiffs, does not 

support a finding by clear and convincing evidence, that the Jeep was beyond 

repair.14 

14 The Dissent would conclude otherwise because the Jeep remained in poor 
condition after a lengthy repair. We believe the Dissent misapplies the 
standard of review by drawing inferences against the evidence of record. The 
evidence uniformly establishes that the Jeep was repairable, but the repair 
was done poorly. The Dissent draws an inference that simply is belied by the 
evidence, including witness testimony from both parties. 
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3. Was Appellant aware of the Jeep's condition upon its return 
to Plaintiffs? 

Plaintiffs also claimed that Appellant acted in bad faith because it knew 

Lindgren returned the Jeep to Plaintiffs in an unsafe and uncrashworthy 

condition, and the trial court so found.15 The record supports the trial court's 

finding that the vehicle was not crashworthy. Plaintiffs' expert witness 

testified that safety features including the airbags and front crumple zones 

would not respond as designed in the event of a subsequent crash. N.T. Trial, 

12/14/04, at 446. The trial court was entitled to believe this evidence and 

disbelieve other testimony indicating that the Jeep was safe to drive.16 The 

question is whether Plaintiffs proved by clear and convincing evidence that 

Appellant knew of the Jeep's condition or acted with reckless disregard of its 

obligations to its insured in permitting Lindgren to return the Jeep to Plaintiffs. 

Condio, 899 A.2d at 1143. 

15 As noted above, the trial court in conclusory fashion found Appellant to be 
in violation of the Motor Vehicle Physical Damage Appraiser Act without any 
specific findings of statutory violations. We observe that § 861 of the Act 
requires, among other things, that "[b]ecause an appraiser is charged with a 

high degree of regard for the public safety, the operational safety of the 
vehicle shall be paramount in considering the specification of new parts." 63 
P.S. § 861(b). To the extent the trial court's finding of a violation of this Act 
rested on the condition of the Jeep upon its return to Plaintiffs, this section 
addresses that finding. 

16 Appellant's expert Anderton testified that the Jeep was safe to drive and 
crashworthy. N.T. Trial, 12/16/04, at 885. 
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The trial court found "[Appellant] did inspect the Jeep and even if it did 

not as it claims, it should have. It had a duty to the customer to do so. 

Lindgren is [Appellant's] Blue Ribbon Repair shop." Opinion and Verdict, 

6/21/14, at 12. The trial court also found that Appellant's "BRRP claim 

managers performed routine monthly inspections of the repairs throughout 

the extended, four -month period [of repair of the Jeep] per standard BRRP 

procedure." Opinion and Verdict, 6/21/14, at 16. "The title of Appellant's 

personnel performing random inspections of [Appellant's] personnel 

performing random inspections of [Appellant's] Blue Ribbon facilities was 

Property Damage Supervisor and/or Property Damage Specialists (PDS)." Id. 

"Damage that showed the Jeep was not repaired properly must have been 

visible to PDS during the repair period." Id. The trial court believed the faulty 

repairs "must have been visible" because of the extensive failures detailed by 

Phillips, Plaintiffs' expert witness, and Stephen Potosnak, one of Appellant's 

Property Damage Specialists. Id. at 16-18. 

Potosnak became a PDS, or "reinspector," for Appellant in November of 

1997, while the Jeep was under repair. N.T. Trial, 12/14/04, at 371-72. He 

was in charge of inspecting Lindgren's estimates. Id. Potosnak described the 

duties he performed for Appellant: 

THE COURT: He was an employee of Lindgren at the time? 

THE WITNESS: No. Let me clarify that. I was basically the 
reinspector for Nationwide Insurance that went into 
Lindgrens to look at how their estimates were going and how 
they were doing. 
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[PLAINTIFF'S COUNSEL]: Would you do this several times a 

month, correct? 

A. That's correct, yes. 

Q. Did you provide monthly performance evaluations for the 
shop to fill out? 

A. Yes. 

Q. The sole purpose was all on cost containment, correct? 

[DEFENSE COUNSEL]: Objection. 

THE COURT: What's the objection? 

[DEFENSE COUNSEL]: To the reference to cost containment and 
relevancy. ] 

THE COURT: Overruled. 

THE WITNESS: Based on accuracy, and how they were generating 
their estimates, yes. 

Q. So on the written reports there was no way to measure 
quality of repairs, correct? 

A. The only way the quality repairs were basically checked I 
only saw them on the front side when the vehicle was 
damaged. I reinspected the vehicle, went over the estimate 
with the shop, made sure everything was in line. Very rarely 
did I see them on the backside unless there was a complaint 
on the vehicle. 

Q. Sir, again, my question is, the written reinspection reports 
do not have any criteria to measure the quality of repairs in 
terms of what the Bergs would expect in quality, correct? 

A. Again, only if there was a complaint filed where we were 
addressing any type of quality issues. 

Id. at 372-73. In summary, Potosnak testified that his duty as a PDS was to 

inspect newly damaged vehicles and examine the body shop's repair estimate. 

He did not monitor the quality of an ongoing repair job. 
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In contrast, Dean Jones, Plaintiffs' claims consultant at the time, 

testified that the purpose of Appellant's reinspections "was to ensure that the 

vehicles were being repaired properly." N.T. Trial, 12/13/04, at 242-43. 

Jones testified that Nationwide's Blue Ribbon Repair Program includes a 

guarantee on the equality of repairs. Id. at 231. 

The trial court also cites George Moore, of Pen -Del Auto Body, to 

establish that Appellant required its BRRP shops to maintain control logs. Trial 

Court Opinion, 7/23/15, at 7. Moore explained that Appellant had its BRRP 

shops maintain a shop control log available for Appellant to inspect. N.T. Trial, 

6/5/07, at 63-64. Appellant's reinspectors, or "property damage supervisors," 

would occasionally visit the BRRP shops and examine the control logs. Id. at 

64, 71. Moore testified that Appellant's reinspectors monitored the time of 

completion rather than the quality of repairs. Id. at 76. 

Plaintiffs' witness David Wert was a Lindgren employee during the repair 

of the Jeep, though he did not work on it. N.T. Trial, 12/15/04, at 538-39.17 

He testified as follows: 

Q. During this time period did Nationwide regularly visit the 
repair shop? 

17 Wert testified that Lindgren terminated his employment in August of 1997, 
and that his departure was not amicable. Id. at 536, 557. In October or 
November of 1997, several months after his departure from Lindgren, Wert 
contacted Plaintiffs and reported his observations of what he believed to be 
improper repairs. Id. at 538, 555. Wert acknowledged that he was unhappy 
with Lindgren when he called Plaintiffs. Id. at 566-67. 
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A. I'd say just about every major job done through Nationwide, 
especially if you were on one of their programs, they come 
in and check the car and see how the progress was and 
things like that. 

Q. Did you have an opportunity to witness Nationwide 
personnel going over the repairs of this particular vehicle? 

A. Yes, I did. 

Q. How long did that take place? 

A. I can't really say. 

Q. Was it more than a five minute review? 

A. Oh, yes. Yes, they had the paperwork, the estimates, were 
going through it, and checking the parts and just looking it 
over and things like that. 

Q. Was this later in repairs or earlier in the repairs? 

A. In the early stages. 

Q. Did you happen to witness any other Nationwide employees 
looking at the vehicle at any point after that again? 

A. No. 

Id. at 547-48. 

Wert went on to clarify that Nationwide employees were in and out: 

THE WITNESS: "They [Nationwide employees] were in and out all 
the time." 

THE COURT: One major time? 

THE WITNESS: Yes. 

THE COURT: In and out on other occasions as well? 

THE WITNESS: Yes. 

THE COURT: -- with regard to the Berg vehicle? 
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THE WITNESS: Yes. 

Id. at 549. 

Thus, Wert confirmed Potosnak's testimony that a detailed inspection 

took place at the beginning of the Jeep's repair to assess the accuracy of 

Lindgren's parts and labor estimate. According to Wert, Appellant's 

representative who performed the inspection at the early stages of the repairs 

did not appear to be happy with the rate of progress. Id. at 551-53. Wert 

also testified that one or more of Appellant's adjustors visited Lindgren near 

the end of the Jeep's repairs. Id. at 552. The trial court cited Wert's 

testimony that he saw personnel from Appellant looking at the Jeep when it 

was near completion. Trial Court Opinion, 7/23/15, at 7. Wert did not 

describe the nature and extent of what these adjustors did, nor did he describe 

the condition of the Jeep when they were present.1-8 Expert testimony 

documenting the faulty repairs required partial disassembly and/or placing the 

18 At oral argument, Plaintiffs' counsel stated that Wert testified that Appellant 
knew the repairs were not done properly, citing trial court finding of fact 42. 
Trial Court Opinion, 6/23/14, at p. 16, finding of fact 42 ("[Appellant] knew 
the repairs failed before the vehicle was released to the Plaintiffs because its 
BRRP claim managers performed routine monthly inspections of the repairs 
throughout the extended, four -month period per standard BRRP procedure.") 
In their brief, Plaintiffs' state that Appellant's personnel conducted quality 
inspections and were unhappy with what they observed. Plaintiffs' Brief at 49. 
Our review of the record reveals no support for the trial court's finding of fact 
or for Plaintiffs' assertions. Rather, Wert testified that Appellant's personnel 
were in an out occasionally and were unhappy with the length of time it took 
to complete the repairs. N.T. Trial, 12/15/04, at 548-52. Wert did not address 
Appellant's knowledge or opinion of the quality of the repair work. 
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Jeep on a lift to observe the defects. See Trial Exhibit 8, at 4-5. The record 

contains no evidence that the extent of the faulty repairs would have been 

evident during a visual inspection when the repairs were nearly complete, 

much less that Appellant knew or should have known about the faulty repairs. 

Finally, the court cited the testimony of Michal Grumbein, another PDS 

for Appellant. Trial Court Opinion, 7/23/15, at 7. The court noted that 

Grumbein did "random inspections" of BRRP shops for Appellant. Id.; N.T. 

Trial, 12/13/04, at 102-03. Grumbein confirmed that the random inspections 

were to ensure that body shops prepared fair estimates. N.T. Trial, 12/13/04, 

at 72, 103, 109-10. Grumbein stated that Appellant's PDS personnel "really 

weren't looking for deficiency [in repairs]. We were just making sure the 

estimate was written correctly." Id. at 105. If, however, they detected a 

mistake such as improper paint match, they would ask the shop to correct it. 

Id. at 105-06. Grumbein had no involvement in Plaintiffs' claim. Id. at 123. 

Witmer confirmed that Appellant would have been sending reinspectors to 

Lindgren during the four -month repair period, but he did not testify whether 

any of those inspections involved the Jeep. N.T. Trial, 12/15/04, at 240-41. 

In summary, the record does not support a finding that Appellant had 

actual knowledge of or recklessly disregarded any knowledge of the Jeep's 

condition when Lindgren returned it to Plaintiffs. Potosnak inspected 

Lindgren's estimate of the cost of parts and labor, but did not inspect the 

quality of the ongoing repair Job. Wert testified that one or more unidentified 
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personnel from Appellant were present when the Jeep's repair was nearly 

complete, but the record does not evidence what those people saw, or whether 

the faulty repairs would have been observable when the repair job was nearly 

complete. 

We now turn to the trial court's finding that Appellant should have been 

aware of Lindgren's faulty repairs. The trial court found: "[Appellant] did 

inspect the Jeep and even if it did not as it claims, it should have." Opinion 

and Verdict, 6/21/14, at 11-12. In support of its finding, the trial court relied 

on the testimony of expert witness James Chett. Plaintiffs offered Chett as an 

expert in insurance claims handling. N.T. Trial, 6/6/07, at 153. Chett opined 

that insures have an obligation to make sure vehicles are repaired safely. Id. 

at 177. Chett also acknowledged that insurance companies do not repair cars, 

but rather pay for car repairs. Id. at 207. Appellant's contractual obligation 

under the policy in this case was to pay to repair the Jeep. Id. With regard 

to Plaintiffs' Jeep, Chett testified as follows: 

Nationwide, in my opinion, I mean, this was a car that was 
hit hard and the body was twisted and there was a question of 
whether or not this was a total loss or not a total loss. And it was 
decided to take the car and send it to K.C. Auto, which I believe 
was the shop that pulled the frame out and straightened out the 
unibody. When you have a car that's hit that badly, to me, it's 
reasonable to resinspect the repairs when they're completed to 
make sure the car is safe. You know, it's like this quality control 
on most products that are made, and I would expect there would 
have been some quality control with that car. 

Now I do know from being at Aetna we had these-called 
them approved shops, but our appraisers were in and out of them 
all the time. They had desks there. They had computer outlets 
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there. They had telephones there and they would constantly 
reinspect the repairs on a car. The last thing they want is to get 
called is for a supplement, which means have to go back out and 
look at the car and the shop has to repair the car. So to me it was 
reasonable with a car hit that badly people from Nationwide being 
there. It was reasonable to inspect the car and make sure the 
repairs were properly done. 

Id. at 217-18. 

In addition, Witmer testified that Lindgren expected the repair job to 

take 251/2 days. N.T. Trial, 12/15/04, at 310. Instead, it took four months. 

Dean Jones testified that Appellant's personnel sometimes conducted 

inspections to ensure the quality of repairs and that the BRRP included a 

guarantee of repair quality. Given these facts, perhaps Appellant should have 

inquired about the reason for the delay in completing repairs. Nonetheless, 

the record contains no evidence supporting a conclusion that a longer -than - 

anticipated repair process is indicative of poor repair work. Further, the 

appropriate timing of any additional inspection(s) is a matter of speculation. 

Whether and to what extent the faulty repairs would have been evident in a 

visual inspection by an insurance company employee also is a matter of 

speculation. The Bergs' Eighth Amended Complaint alleged that Appellant, 

through its BRRP program, promised to restore an insured vehicle to pre - 

accident condition "within repair industry standards" and to remedy any 

departure from such standards. Eighth Amended Complaint, 10/25/99, at 

¶ 44(j). Appellant did not promise to inspect an insured vehicle prior to its 

return. In these circumstances, we cannot conclude that Appellant's failure 
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to inspect Lindgren's repair work amounts to bad faith. Neither the trial court, 

the Bergs, nor the Dissent, cite any legal authority supporting a conclusion 

that an insurer's duty of good faith and fair dealing encompasses an inspection 

of repairs prior to returning a vehicle to an insured.19 Even were we to find 

such a duty, the evidence here does not rise above negligence, much less 

support a finding of bad faith by clear and convincing evidence. Further, we 

will reverse the trial court's finding of bad faith when its "critical factual 

findings are either unsupported by the record or do not rise to the level of bad 

faith." Brown, 860 A.2d at 502; see also, Condio, 899 A.2d at 1150. Such 

is the case here, as the instant record does not support a finding, by clear and 

convincing evidence, that Appellant could or should have discovered 

Lindgren's poor work given the facts of this case. 

4. Appellant's conduct after Lindgren returned the Jeep to 
Plaintiffs 

The trial court found that Appellant acted in bad faith in purchasing and 

disposing of the Jeep after Plaintiffs complained about the poor repair job. 

The trial court also found that Appellant acted in bad faith throughout the 

course of this litigation. 

The record reflects that Plaintiffs returned the Jeep to Lindgren several 

times for additional repairs. On January 2, 1997, two days after Lindgren 

19 Given its potentially significant ramifications, we do not believe that an 
intermediate appellate court is the appropriate body to pronounce, based on 
the testimony of a single witness, that such a duty exists. 
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returned the Jeep to Plaintiffs, Plaintiffs took the vehicle to Lindgren because 

the headlights were malfunctioning. N.T. Trial, 12/15/04, at 727. Mr. Berg 

also noted a "clunking" sound in the front end when he turned the wheels left 

or right. Id. Mr. Berg also testified that, "over a three month period" the 

Jeep "seemed to want to walk one direction or the other [...] and it got to the 

point where the tires frayed down to the metal." Id. at 728. Subsequently, 

Mr. Berg received a call from Wert (Lindgren's former employee who contacted 

Plaintiffs after his termination from Lindgren). Id. Wert informed Mr. Berg of 

Lingren's poor repair job, and Plaintiffs retained counsel. Id. Mr. Berg did 

not contact Appellant about these problems. Id. at 728, 753. After these 

additional repairs the Jeep was "driving fine" and Plaintiffs "drove it a lot." Id. 

at 754. 

For further analysis, we find the following timeline useful. 

December 31, 1996: Lindgren returns the Jeep to Plaintiffs (N.T. 

Trial, 12/15/04, at 727). 

November 3, 1997: Plaintiffs' counsel writes a letter to Witmer 

informing him of Plaintiffs' intent to file suit against Lindgren. The 

Letter also offers Appellant an opportunity to inspect the Jeep. 

Trial Exhibit 7. 

November 25, 1997: Phillips inspects the Jeep for Plaintiffs. N.T. 

Trial, 12/14/04, at 440. 

- 39 - 



J -A25026-17 

January 23, 1998: Plaintiffs commence litigation against 

Lindgren. 

April 22, 1998: Plaintiffs' write a letter to Appellant offering an 

opportunity to inspect the Jeep. Trial Exhibit 11; N.T. Trial, 

12/15/04, at 760; N.T. Trial, 12/16/04, at 793. 

April 28, 1998: Potosnak inspects the Jeep and notes many 

deficiencies in the repair job. Trial Exhibit 8, at 4-5. 

May 4, 1998: Plaintiffs commence litigation against Appellant. 

May 19, 1998: Appellant offers to have the Jeep repaired at a 

body shop of Plaintiffs' choice or purchase the Jeep after 

inspection by an independent expert. Trial Exhibit 15, N.T. Trial, 

12/16/04, at 797. 

August 21, 1998: Anderton visually inspects the Jeep on behalf 

of Appellant. N.T. Trial, 12/16/04, at 876. 

January 8, 1999: Appellant purchases the Jeep upon the 

conclusion of Plaintiffs' lease. 

April 20, 1999: Anderton performs a detailed inspection of the 

Jeep on Appellant's behalf. N.T. Trial, 12/16/04, at 879. 

The trial court faulted Appellant for not immediately apprising Plaintiffs 

of the results of Potosnak's April 28, 1998 inspection. Opinion and Verdict, 

6/23/14, at 7. "No one told Plaintiffs that Defendant will fix the problems 

immediately, that Plaintiffs should take the Jeep to any body shop to repair it, 
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and that Defendant would pay the cost. No one from Nationwide warned 

Plaintiffs that the Jeep should not be driven." Id. 

Given the timeline above, we do not understand the significance of 

Appellant's failure to inform Plaintiffs of Potosnak's report. Plaintiffs' expert 

inspected the Jeep in November of 1997 and found it unsafe to drive. Plaintiffs 

commenced litigation against Lindgren in January of 1998. Plaintiffs were 

aware of the Jeep's condition five months before Potosnak inspected it in April 

of 1998. Plaintiff's counsel informed Appellant by letter of November 3, 1997, 

that Plaintiffs intended to sue Lindgren. Trial Exhibit 7. In other words, 

Plaintiffs were aware of the problems with the Jeep, and Appellant knew 

Plaintiffs were aware of the condition of the Jeep, well before Potosnak's 

inspection. Potosnak's notes in the claim log did not indicate whether the Jeep 

was unsafe to drive. Trial Exhibit 8, at 4-5. The record, therefore, does not 

show that Appellant jeopardized Plaintiffs' safety by failing to inform them of 

the results of Potosnak's inspection. 

Two weeks after Plaintiffs filed suit against Appellant, Appellant asked 

for permission to have an independent expert inspect the Jeep, after which 

Appellant would pay to have the Jeep repaired at a shop of Plaintiff's choice 

or purchase the Jeep if it could not be repaired.2° Trial Exhibit 15 (Letter of 

20 It is unclear whether the poor repair job might have rendered further 
repairs impossible, or whether Appellant was mistaken in concluding the Jeep 
was repairable in the first place. We have explained in detail the absence of 
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May 19, 1998). Anderton, the Appellant's independent expert, was permitted 

only a visual inspection by Plaintiffs until after Appellant purchased the Jeep 

upon the termination of Plaintiffs' lease. The record therefore does not 

support a finding that Appellant failed to attempt to resolve this dispute in its 

early stages, or that it refused to have the Jeep repaired or purchased. 

The trial court also faulted Appellant for its purchase of the Jeep at the 

expiration of Plaintiffs' lease. The trial court found that Appellant wished to 

protect itself from liability in the event of injury to a subsequent owner or 

lessee of the Jeep. Opinion and Verdict, 6/23/14, at 9. The trial court also 

opined that Appellant feared that Plaintiffs could do further inspection of the 

Jeep if Plaintiffs purchased it at the end of the lease. Id. at 10. 

These findings are devoid of record support. See Brown, 860 A.2d at 

502. Trial Exhibit 50, a compilation of letters relevant to the termination of 

Plaintiffs' lease and Appellant's purchase of the Jeep, includes a letter of June 

1, 1998, authored by Appellant's counsel and referencing a prior conversation 

with Plaintiffs' counsel in which Plaintiffs' counsel indicated Plaintiffs' intent to 

"dispose of or sell the vehicle which is at issue in this case[.]" Trial Exhibit 

50, Letter of June 1, 1998. Appellant expressed its desire to "have an expert 

inspect the vehicle." Id. On July 6, 1998, Appellant's counsel authored a 

letter to Plaintiffs' counsel confirming a conversation wherein Plaintiffs' 

evidence of bad faith in Appellant's initial decision to repair the Jeep rather 
than declare it a total loss. 
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counsel agreed to permit an "initial inspection" with a representative of 

Plaintiffs present. Trial Exhibit 50, Letter of July 6, 1998. Appellant also 

reserved its right to conduct a "second inspection." Id. Anderton's visual 

inspection of the Jeep (see the timeline above), apparently the "initial 

inspection" referenced in the July 6, 1998 letter, took place on August 21, 

1998. See Trial Exhibit 50, Letters of August 20, 1998 and September 16, 

1998. The September 16, 1998 letter from Appellant's counsel to Plaintiffs' 

counsel explained the need for further inspection, including disassembly of the 

Jeep and placing the frame on a "frame measuring instrument." Trial Exhibit 

50, Letter of September 16, 1998. 

On December 11, 1998, Plaintiffs' counsel wrote a letter to counsel for 

Appellant and Lindgren stating, "the Berg's [sic] lease will terminate next week 

and they will need to turn in the vehicle. Upon receipt of this letter kindly 

contact me immediately to advise of your position on the disposition of the 

vehicle." Trial Exhibit 50, Letter of December 11, 1998 (emphasis added). 

Two weeks later, on December 24, 1998, Appellant's counsel wrote a 

letter to Plaintiffs' counsel indicating that Summit Bank accepted Appellant's 

offer to purchase the Jeep. Trial Exhibit 50, Letter of December 24, 1998. 

Plaintiffs' counsel authored a response on December 28, 1998 wherein he 

threatened to object to any evidence gleaned from the Jeep in the event 

Appellant failed to maintain its "authenticity and integrity." Trial Exhibit 50, 

Letter of December 28, 1998. Plaintiffs' counsel also offered to share storage 

-43- 



J -A25026-17 

expenses. Id. Plaintiffs' counsel authored another letter, dated January 6, 

1999, demanding immediate arrangements "to secure the vehicle to maintain 

the authenticity and integrity of this critical evidence." Trial Exhibit 50, Letter 

of Janaury 6, 1999. 

Appellant's counsel responded on January 8, 1999, stating that 

Appellant mailed Summit Bank a check as of that date. Trial Exhibit 50, Letter 

of January 8, 1999. Appellant's counsel offered assurances that "the integrity 

of this evidence will be maintained at all times." Id. On January 12, 1999, 

after Plaintiffs' lease expired, after Appellant and Summit Bank 

reached an agreement of sale, and after Appellant mailed its payment 

to Summit Bank, Plaintiffs' counsel wrote: 

If you are unable to enter a written agreement whereby the 
vehicle will be stored in a facility that will ensure the integrity and 
authenticity of the evidence, we will need to purchase the 
evidence tomorrow, in accordance with our clients' right of 
first option to purchase. Thereafter, the evidence will be 
maintained for an additional 30 days for both Defendants to 
complete their inspection. After 30 days the evidence will be sold, 
with full disclosure, to the highest of three offers. 

Trial Exhibit 50, Letter of January 12, 1999 (emphasis added). The following 

day, January 13, 1999, Appellant's counsel wrote a letter to Summit Bank 

threatening litigation if Summit Bank failed to complete the sale of the Jeep 

to Appellant. Trial Exhibit 27. 

The trial court reached these findings: 

An additional fact to consider when logically answering why 
Defendant ultimately totaled the Jeep is that Plaintiff's attorney 
made clear his intent to purchase the Jeep himself. Defendant's 
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letter of January 13, 1999 to Summit Bank [...] threated legal 
action if Summit Bank did not transfer title to Defendant. It was 
written directly after [Plaintiffs' counsel] expressed interest in 
purchasing the Jeep. Did Defendant fear that by Plaintiffs' 
purchasing this Jeep, a full analysis could be done by Plaintiffs in 
furtherance of this litigation? 

Opinion and Verdict, 6/23/14, at 9-10.21 

To the contrary, Plaintiffs' counsel did not make clear the Plaintiffs' 

intent to purchase the Jeep. On December 11, 1998, Plaintiffs' counsel wrote 

that the lease was terminating the following week and that Plaintiffs would 

turn the Jeep in. Subsequently, Appellant reached an agreement to 

purchase the Jeep and tendered payment to Summit Bank. After Appellant 

tendered payment to Summit Bank Plaintiffs' counsel expressed intent to 

purchase the Jeep if the parties did not reach an agreement as to storing and 

preserving the Jeep. Given that the lease expired in mid -December of 1998, 

it is unclear whether Plaintiffs' purchase option remained enforceable in mid - 

January 1999. The record does not demonstrate that Plaintiffs expressed any 

intent, prior to expiration of the lease, to exercise their purchase option. The 

record also does not demonstrate how Appellant prevented-or had the power 

to prevent-Plaintiffs from exercising their purchase option prior to 

termination of their lease. Plaintiffs' counsel's letter of January 12, 1999 

clearly precipitated Appellant's January 13, 1999 letter to Summit Bank 

21 The trial court consistently refers to Appellant's purchase of the Jeep as 
"totaling" the Jeep. 
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threatening to enforce the agreement of sale for the Jeep. The trial court's 

erroneous characterization of record evidence, including correspondence, is a 

basis for overturning a bad faith verdict. Condio, 899 A.2d at 1150. 

We likewise find no support in the record for the trial court's finding that 

Appellant prevented Plaintiffs from conducting a "full analysis [of the Jeep] in 

furtherance of this lawsuit." Opinion and Verdict, 6/23/14, at 10. Plaintiffs 

were in possession of the Jeep from December 31, 1996, the date Lindgren 

returned it, until mid -December, 1998, when the lease expired. Phillips 

inspected the Jeep for Plaintiffs in November of 1997. Plaintiffs made no 

further inspections of the Jeep prior to the expiration of the lease or during its 

storage after Appellant purchased it. Pursuant to a February 11, 1999 order 

from Judge Stallone, the parties were to share storage expenses and each 

party had full access to the Jeep. 

The trial court also found: 

Defendant then chose, for whatever reason, to spend an 
additional $18,000 [the price Appellant paid to Summit Bank] for 
what it claimed was to preserve the evidence; yet no action 
whatsoever was subsequently taken to inspect or further 
examine or analyze this preserved evidence, at least not 
that which resulted in further discoverable reports or 
testimony from January 1999 forward. 

Opinion and Verdict, 6/23/14, at 10 (emphasis added). The bolded portion is 

entirely without record support. Anderton conducted a full inspection of the 

Jeep on April 20, 1999, produced a report, and testified at trial. As per the 

timeline above, Plaintiffs permitted Anderton only a visual inspection until 
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after Appellant purchased and took possession of the Jeep. To the extent 

Appellant's purchase of the Jeep prevented an unsuspecting third party from 

purchasing and driving the Jeep, it seems to us an act of prudence rather than 

of bad faith. 

The trial court also faulted Appellant for its eventual disposal of the Jeep. 

As noted above, Judge Stallone entered an order mandating shared storage 

expenses and shared access to the Jeep. Plaintiffs conducted no further 

inspections, nor did they ever pay their share of the storage fees. Judge 

Stallone entered an order dated October 29, 2007, permitting Appellant to 

dispose of the Jeep. By that time, Plaintiffs' expert inspected the Jeep and 

Potosnak and Anderton inspected it for Appellant. It is not clear that the Jeep 

was of further evidentiary value to either party or, more importantly, that 

Plaintiffs were prejudiced by its disposal. Despite the foregoing, the trial court 

wrote: 

Defendant is correct that Judge Stallone's order did, in fact, 
permit Defendant to dispose of Plaintiff's Jeep. Defendant argues 
that, in and of itself, excuses it from any accusation of bad faith. 
However, Defendant's argument is shallow because [D]efendant 
still could have avoided the spoliation of the most important piece 
of evidence in the case even if disposing of the Jeep was permitted 
by Judge Stallone's order, and even if it was not opposed by 
[P]laintiffs, and even if [D]efendant was accumulating monthly 
service fees by not disposing of the vehicle. Defendant spent 
millions of dollars on attorney fees alone, so it is unclear why it 
did not want to maintain the non -spoliation of the evidence and to 
pay for the continued storage of the Jeep. Defendant easily could 
have maintained this vital evidence in a case that was in ongoing 
litigation. What was the hurry to destroy the Jeep? 
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Furthermore, if [D]efendant had allowed [P]laintiff to 
purchase (and thereby preserve the evidence), [D]efendant would 
not have paid a penny more for storage. 

Trial Court Opinion, 7/23/15, at 10-11. The trial court's analysis-that 

Appellant prevented Plaintiffs from purchasing the Jeep and then destroyed it 

to prevent further inspection-has no support in the record. In fact, Plaintiffs 

raised no claim of prejudice due to spoliation, as there is no dispute that the 

repairs were very poorly done. Nor do Plaintiffs claim they were deprived of 

a reasonable opportunity to inspect the Jeep. 

The trial court also found that Appellant engaged in bad faith during the 

conduct of this litigation.22 The trial court found that Appellant hid and refused 

to give discoverable material to Plaintiffs, never produced photographs of the 

Jeep taken during the appraisal process, and refused to produce Potosnak's 

report23 until ordered to do so during discovery. To the extent the trial court 

based its finding of bad faith upon discovery violations, it committed clear 

error. While it is true that a finding of bad faith under section 8371 may be 

premised upon an insurer's conduct occurring before, during or after litigation, 

O'Donnell v. Allstate Ins. Co., 734 A.2d 901 (Pa. Super. 2002), we have 

22 To the extent the trial court's finding that Appellant violated the Unfair 
Insurance Practices Act in its conduct of this litigation-again, the trial court 
found a violation without addressing that Act in any detail-we address that 
matter in this section. 

23 Appellant originally produced a claims log with Potosnak's report redacted. 
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refused to recognize that an insurer's discovery practices constitute grounds 

for a bad faith claim under section 8371, absent the use of discovery to 

conduct an improper investigation. Id.; Ho/lock v. Erie Ins. Exchange, 842 

A.2d 409 (Pa. Super. 2004).24 As we explained in O'Donnell and Hollock, 

section 8371 is designed to provide a remedy for bad faith conduct by an 

insurer in its capacity as an insurer for breach of its fiduciary duty to an insured 

by virtue of the parties' insurance policy and not as a legal adversary in a 

lawsuit filed against it by an insured. Discovery violations are governed under 

the exclusive provisions of the Pennsylvania Rules of Civil Procedure. 

Nonetheless, even when considering these issues, we still find no merit to 

them supporting a bad faith claim under section 8371 by clear and convincing 

evidence. 

Appellant repeatedly refused to produce an unredacted claims log (Trial 

Exhibit 8) with no apparent valid grounds for doing so. We do not condone 

Appellant's apparently baseless refusal to comply with discovery requests. 

Nonetheless, the record does not support a finding that Appellant was hiding 

"smoking gun" evidence that proved its bad faith. The claims log, in our view, 

contradicts the trial court's finding that Appellant "vetoed" Joffred's total loss 

appraisal. The log confirms that a "12k" repair estimate existed as of 

September 11, 1997, and that a teardown was necessary to determine the 

24 The Dissent fails to acknowledge this settled point of law. See Dissenting 
Opinion at 7. 
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extent of the structural damage. Concerning the redaction of Potosnak's notes 

of his April 28, 1998 inspection, we already have explained that Plaintiffs were 

aware of the Jeep's problems well in advance of Potosnak's inspection. As for 

the missing photographs from the initial appraisal, we believe these are of 

limited evidentiary value. There is no dispute that the Jeep was badly 

damaged in the accident. In any event, a teardown was necessary to assess 

the extent of damage to the Jeep. 

We also reject the trial court's finding of bad faith on the basis Appellant 

hoped to overwhelm Plaintiffs with superior resources and adopted a scorched 

earth policy towards this litigation. Trial Court Opinion, 7/23/15, at 14-15. 

The trial court's conclusion is an apparent reference to and reliance upon this 

Court's opinion in Bonenberger, in which we concluded that Nationwide in 

that case engaged in bad faith in its handling of a claim and the subsequent 

litigation. In Bonenberger, the plaintiff proved that Nationwide 

undercompensated its insured's soft tissue injury25 by tens of thousands of 

dollars. Bonenberger, 791 A.2d at 380-81. Nationwide made a settlement 

offer of $14,700 and an arbitration panel found the claim worth nearly 

$80,000. Id. at 379. This Court held that the trial court properly admitted 

evidence of Nationwide's Pennsylvania Best Claims Practice Manual, which set 

25 Several witnesses testified that the claims manual at issue in Bonenberger 
applied to bodily injury and not property damage. N.T. Trial, 6/5/07, at 114- 
15; N.T. Trial, 6/7/07, at 502-03. 
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forth Nationwide's philosophy "to reduce the average claim payment to a level 

first consistent with then lower than major competitors, and to be a 'defense - 

minded' carrier in the minds of the legal community." Id. at 381. Since 

Nationwide's published philosophy did not encourage case -by -case evaluation 

of the merits of a claim, we concluded the manual supported a finding of bad 

faith. 

Instantly, the trial court acknowledged that there is no evidence 

Appellant relied upon the "Pennsylvania Best Claims Practice Manual" in 

adjusting the property damage claim at issue in this case. Trial Court Opinion, 

7/23/15, at 38. Nevertheless, the trial court cited the Bonenberger opinion 

as "independent, substantiated evidence" that the manual exited as early as 

1993 and that Appellant's personnel used it "as their primary guide to 

evaluating, valuing, and negotiating claims." Id. Instantly, absent clear and 

convincing evidence of bad faith in Appellant's handling of Plaintiffs' claim and 

absent any evidence that Appellant relied on the manual at issue in 

Bonenberger, that case is simply inapposite and cannot form the basis for a 

finding of bad faith in this action. 

In addition, the trial court found that Appellant engaged in bad faith as 

evidenced by the length of this litigation. In support of this conclusion, the 

trial court focused upon discovery issues, the disclosure and production of the 

Potosnak report, the purchase of the Jeep by Appellants, and the amount of 

fees and expenses incurred by Appellant in defense of this claim. Trial Court 
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Opinion, 7/23/15, at 18-22. We already have addressed and dismissed many 

of these contentions. We decline further to conduct a detailed analysis of 

nearly two decades of highly contentious litigation and we note that the trial 

court did not do so in its findings. Plaintiffs had the right to prosecute their 

case zealously within the bounds of the law, just as Appellant had the right to 

defend itself if it believed its personnel did not act in bad faith. We cannot 

arbitrarily impose a limit on the time and resources an insurer spends in 

defending a bad faith action. 

Finally, the trial court found that Appellant engaged in bad faith by not 

promptly processing, adjusting, and settling this claim. Trial Court Opinion, 

7/23/15, at 35, 37. In support of this finding, the trial court once again points 

to the length of time litigating this claim, the cost to defend this action, 

Appellant overruling Lindgren's initial appraisal declaring the Jeep a total loss, 

Appellant's purchase of the Jeep only after Plaintiffs made all their lease 

payments, and the scorched earth message Appellant desired to send to 

claimants. We adequately have addressed and dismissed these claims as not 

having record support, and in particular, as not establishing bad faith by clear 

and convincing evidence. As we noted previously, the record does not support 

a finding that Appellant failed to attempt to resolve this dispute in its early 

stages. In particular, Appellant asked for permission to have an independent 

expert inspect the Jeep two weeks after Plaintiffs filed suit against Appellant, 
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after which Appellant informed Plaintiffs it would pay to have the Jeep repaired 

at a shop of Plaintiff's choice or purchase the Jeep if it could not be repaired. 

5. The trial court's opinions. 

Judge Sprecher's June 23, 2014 opinion and verdict and its July 23, 

2015 Pa.R.A.P. 1925(a) opinion span more than one hundred pages combined. 

Judge Sprecher devoted substantial portions of his opinions to matters not of 

record. We are troubled by Judge Sprecher's failure to limit his analysis to 

the facts of this case and applicable law. The following illustrates our concern 

regarding Judge Sprecher's consideration of matters outside this case record. 

In his opinion and verdict, Judge Sprecher wrote: 

[W]hat [p]laintiff, and more importantly, what lawyer in his 
right mind will compete with a conglomerate insurance company 
if the insurance company can drag the case out 18 years and is 
willing to spend $3 million in defense expenses to keep the 
policyholder from getting just compensation under the contract. 
Its message is 1) that it is a defense minded carrier, 2) do not 
mess with us if you know what is good for you, 3) you cannot run 
with the big dogs, 4) there is no level playing field to be had in 
your case, 5) you cannot afford it and what client will pay 
thousands of dollars to fight the battle, 6) so we can get away 
with anything we want to, and 7) you cannot stop us. 

Opinion and Verdict, 6/23/14, at 41.26 

Judge Sprecher's Pa.R.A.P. 1925(a) opinion also contains a section titled 

"Business Formula for Profitability." Trial Court Opinion, 7/23/15, at 20. That 

section reads in part as follows: 

26 "Defense minded carrier" is an apparent reference to this Court's opinion 
in Bonenberger. 
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How does defendant reduce the cost of doing business to 
increase its profits? First, it will only pay the cost for repair or 
replacement of the clients' automobiles if damage occurs, if the 
insureds have current coverage, and only if the claim is timely 
filed. 

Beyond the basics, what can Nationwide do to control its 
bottom line? Its employees and agents might be directed to 
constantly explore and implement cost cutting measures to reduce 
the amount of claims that it is required to pay. For instance, to 
reduce its expenses, it can eliminate clients who are projected to 
be high risks due to age, gender, residence, and other factors, 
including excessive use of the car and the accident and motor 
vehicle violation history of the client. Or it can label these people 
as high risk and greatly increase their premiums accordingly. 

Every insurance company is operating on risk projections to 
measure and control its cost. The more control the insurance 
company has over its profits and, more importantly, its risk of 
loss, the more control it has over a huge unknown, its cost of 
doing business. 

Id. at 20-21. The question before Judge Sprecher was whether Plaintiffs 

proved, by clear and convincing evidence, that Appellant acted in bad faith in 

this case. Cost containment measures employed by the insurance industry 

in general have no bearing on whether Appellant committed bad faith in this 

case. Moreover, these matters are outside the record. 

The trial court also offered its thoughts on civil personal injury claims in 

general and bad faith claims in particular. Id. at 21-24. 

The greatest problem for the plaintiff in a bad faith claim 
against an insurance company is, once again, the risk. In this 
case, it is astronomical. The insured takes a huge risk that the 
case could go on without compensation for years. The insured's 
attorney is not likely to pursue litigation either due to a risk of no 
compensation, or at least the long delay in receiving any 
compensation is compounded by the greater risk that he could be 
devoting thousands of dollars of in -kind legal fees and expenses 
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to pursue this case. And for what? This is the best example of 
David taking on Goliath. Who is willing to risk all that? 

Id. at 24. We note that some plaintiffs are successful in their bad faith causes 

of action, as were the plaintiffs in, for example Bonenberger and Hollock. 

Furthermore, the prospect of years of litigation cuts both ways. Certainly, the 

insurance company likely will have vastly more resources than a plaintiff, and 

it can employ those resources in defending itself. On the other hand, a 

persistent plaintiff can impose significant defense costs on an insurer, even if 

the plaintiff's claim is ultimately unsuccessful. A court must base its decisions 

on the facts and merits of the case before it rather than its general perception 

of a party or an industry. 

Judge Sprecher goes on to analyze the psychology of choosing an 

insurance company and policy: 

Unlike almost all other products that a customer may 
purchase, with insurance he may never use or spend that which 
he bought. All insurance, to varying degrees, exemplifies this 
apparent paradox. With life insurance, a customer may own 
coverage for forty years and never use it, paying all those 
premiums for an event that, fortunately, did not occur in those 
years. The customer may purchase one million dollars of 
coverage, pay forty years of premiums, and neither he nor his 
family ever receives a penny in return. After forty years, he may 
drop it because he no longer needs life coverage and the 
premiums are at the highest level. But for forty years his family 
received peace of mind, knowing that if the breadwinner dies, 
there will be $1,000,000 delivered to help his family make up for 
some of his loss. 

The customers purchase insurance almost exclusively on 
good faith and trust. The whole concept of insurance is to provide 
complete coverage to the customer to assure that whatever a 

terrible expense or great loss is suffered there is coverage against 
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a debt that cannot possibly be borne by the customer alone. The 
customer trusts that a very reliable company will drop everything 
to come to his aid at a time of disaster. The customers may not 
begin to comprehend the workings of the insurance industry or 
know that there is an insurance commissioner provided by their 
government to check and balance the industry and to come to the 
aid of the customers. The customer does not know one insurance 
company from another. All he generally does know is that this 
company is one he trusts, with an agent who is a member of the 
community, possessing a solid reputation, who sells the product 
and stands behind it. The agent for the insurance company might 
be the only person the customer knows in the entire massive 
insurance industry. 

The insurance contract is an example of two parties that are 
nowhere near on the same level of sophistication, knowledge, 
resources, and power to negotiate an arms -length deal entering 
into a binding agreement. The customer pays first for the 
company to provide full coverage for the length of the contract. 
The insurance company determines who, what, when and why it 
will pay. It may not ever process a complaint and it may never 
pay anything back to the customer. So what does the customer 
purchase? Pease of mind coverage. The customer fully relies on 
the insurance company, Goliath, acting in good faith. He trusts 
that the company will provide a prompt, good faith representation 
during his time of greatest need. 

What does good faith representation mean to the customer? 
The assurance that the customer is in good hands, totally covered 
and protected by the comforting embrace of his insurance 
company, the enormous, powerful entity that holds him close to 
the heart while providing deep pockets, if needed, to cover any 
award against the customer. The company provides full and 
qualified legal representation to the customer. All of this is 
promised by the insurance company. 

Id. at 24-26. 

This passage has no relationship to the facts and issues present in this 

case. This is an automobile insurance case, not a life insurance case, and it 

involves damage to the automobile only. Fortunately, nobody was injured in 
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the accident that damaged the Jeep and nobody was injured in the Jeep at 

any time thereafter. Plaintiffs were not facing any prospect of a judgment 

against them, nor were they in need of legal defense in connection with the 

underlying accident. 

Judge Sprecher continued with a similarly irrelevant analysis of 

insurance industry advertising: 

Unlike most products that the consumer buys, there is very 
little substance to that which gets advertised in the insurance 
world. The insurance companies advertise intangibles such as 
being a good neighbor, providing friendly service, and 
immediately responding. Some companies stress only a possible 
savings to the customer, using vacationing pigs singing 'boots and 
pants,' cavemen playing golf, and other nonsense props and 
storylines to entertain, to catch the attention of the customer. The 
ads, if they do say anything of value, might boast that the 
company is providing better and friendlier service or that '15 
minutes could save you 15c)/0,' or that they have been perhaps 
'saving the public money for 75 years.' Again, the consumer is in 
the dark, which stresses an even greater need for trustworthiness 
and good faith representation. 

Id. at 27 (italics in original). 

The parties did not create a record on the advertising practices of the 

insurance industry, and we discern no valid basis for Judge Sprecher's decision 

to offer these observations in support of his opinion in this case. The opinion 

continues in similar fashion until page 31, which begins a section titled "Justice 

Provided for Bad Faith." Id. at 31. That section concludes: 

Insurance companies are well compensated in a way that 
allows them to operate a successful business and accumulate 
wealth. They must perform their fundamentally required services 
to their insured. The company owes this duty to the insured, to 
the public, and to the industry. It cannot use its massive assets 
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and prominent position to take advantage of the very small client. 
It must not threaten or attempt to initiate a David and Goliath 
relationship with its insured. 

Id. at 33. 

Judge Sprecher also wrote at length on the relative wealth and power of 

an insurance company compared to a single insured. Our law imposes a duty 

of good faith and fair dealing on insurance companies, and § 8371 provides 

for punitive damages in the event of insurer bad faith. Thus, the law provides 

insureds with a means of addressing any misconduct by their insurers. The 

relative power and wealth of the insurer as compared to the insured is not 

relevant to whether bad faith occurred in a particular case, unless some factual 

basis can be shown that the insurer used its wealth to engage in bad faith. 

The insured bears the burden of proving, by clear and convincing evidence, 

that the insurer acted in bad faith in the insured's case. Indeed, we have 

written that, to succeed, a bad faith plaintiff must meet a "high burden." Berg 

II, 44 A.3d at 1176. A judge sitting as fact finder in a bad faith case should 

confine his or her analysis to the facts of the case at bar without any 

consideration of the perceived ills of the insurance industry in general. 

Appellant asserts that the trial court seized this case as an opportunity 

to level the playing field between insurers and insureds, so much so that its 

finding of bad faith was a foregone conclusion. Appellant's Brief at 51. 

Appellant also argues that the trial court's disposition of this case was 

motivated by partiality, prejudice, bias, or ill will. Id. Given our conclusion 
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that the record does not support the trial court's necessary findings of fact to 

establish bad faith, we need not further address this issue. 

Conclusion 

We vacate the judgment because the record does not support many of 

the trial court's critical findings of fact. We are cognizant of the standard 

governing our review, and we have not reached our decision lightly. We 

understand that the trial court, as fact finder, was free to choose which 

evidence to believe and disbelieve. Likewise, we understand that our standard 

of review requires us to defer to findings supported in the record and draw 

reasonable inferences in favor of Plaintiffs. Nonetheless, our case law provides 

that bad faith claims are fact specific (Condio, 899 A.2d at 1143), must be 

proven by clear and convincing evidence, and that the fact finder must 

consider "all of the evidence available" (Berg II, 44 A.3d at 1179). After an 

exhaustive review of the very large record in this case, we believe we have no 

choice but to vacate the judgment. We have quoted extensively from the 

record in an effort to provide full context for our decision. We observe that 

the trial court's opinions, while very lengthy, cite infrequently to the record. 

We disagree with the Dissent's assertion that we are substituting our 

own findings for those of the trial court. Rather, our review of the extensive 

record in this matter convinces us that the trial court's findings are not 

supported by the facts of record and our citations to the certified record belie 

any assertion that we have improperly substituted our findings for the trial 
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court's. The law permits a finding of bad faith only on clear and convincing 

evidence. Clear and convincing evidence is evidence that is "so clear, direct, 

weighty, and convincing as to enable either a judge or jury to come to a clear 

conviction, without hesitancy, of the truth of the precise facts in issue." 

Grossi, 79 A.3d at 1165. The trial court's highly selective citation to a 

voluminous record plainly failed to meet that standard. Respectfully, we 

believe the Dissent, under the guise of strict adherence to the standard of 

review, makes the same error. 

In summary, we have concluded: (1) the record does not support the 

trial court's finding that Joffred issued a repair estimate on September 20, 

1997 only after Witmer vetoed Joffred's total loss appraisal; (2) the record 

contains no evidence that the Jeep was damaged beyond repair; (3) the record 

contains no evidence that Appellant had actual knowledge of the Jeep's 

condition upon its return to Plaintiffs; and (4) Appellant's conduct subsequent 

to its knowledge of the Jeep's condition-including its conduct of this 

litigation-was not a bad faith effort to cover up prior misdeeds. 

The trial court engaged in a limited and highly selective analysis of the 

facts and drew the most malignant possible inferences from the facts it chose 

to consider. We do not believe our appellate standard of review, circumscribed 

as it is, requires or even permits us to affirm the trial court's decision in this 

case. This is especially so given Plaintiffs' burden of proving their case by 
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clear and convincing evidence. We have no occasion to address Appellant's 

remaining assertions of error. 

Judgment vacated. Case remanded for entry of judgment in favor of 

Appellant. Jurisdiction relinquished. 

Judge Ott joins the opinion. 

President Judge Emeritus Stevens files a dissenting opinion. 

Judgment Entered. 

J seph D. Seletyn, 
Prothonotary 

Date: 06/05/2018 
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DANIEL BERG, INDIVIDUALLY AND : IN THE SUPERIOR COURT OF 
AS THE EXECUTOR OF THE ESTATE : PENNSYLVANIA 
OF SHARON BERG A/K/A SHERYL : 

BERG 

v. 

: No. 713 MDA 2015 
NATIONWIDE MUTUAL INSURANCE 
COMPANY, INC. 

Appellant 

Appeal from the Judgment Entered April 21, 2015 
In the Court of Common Pleas of Berks County Civil Division at No(s): 

98-813 

BEFORE: OTT, J., STABILE, J., and STEVENS*, P.J.E. 

DISSENTING OPINION BY STEVENS, P.J.E.: FILED JUNE 05, 2018 

Our standard of review requires affirming the trial court as the finder of 

fact if there is sufficient evidence in the record to support its findings. Here, 

the trial court provides citation to ample evidence from the certified record to 

support its verdict and damage award in favor of the Bergs. 

Because it is not this Court's role to usurp the fact-finding power of the 

trial court by its own interpretation of the factual and testimonial evidence, I 

respectfully dissent from the Majority's decision to remand this matter for 

judgment notwithstanding the verdict.' 

1- The trial judge's reasoning applied to the issues Appellant properly has raised 
on appeal is sound. However, it is noted with displeasure his tangential 

Former Justice specially assigned to the Superior Court. 
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The Pennsylvania Supreme Court recently adopted the two-part test 

articulated by this Court in Terletsky v. Prudential Property & Cas. Ins. 

Co., 649 A.2d 680 (Pa.Super. 1994), which provides that to succeed on a bad 

faith claim, a plaintiff must present clear and convincing evidence that the 

insurer lacked a reasonable basis for denying benefits under the policy and 

that the insurer knew or recklessly disregarded its lack of a reasonable basis. 

The Supreme Court also held self-interest or ill will "is not a prerequisite to 

prevailing in a bad faith claim under Section 8371." Rancosky v. 

Washington Nat'l Ins. Co., Pa. , 170 A.3d 364, 365 (2017). 

The trial court herein found that on September 10, 1996, Joffred2 

initially opined the Bergs' vehicle was a total loss, and there is ample evidence 

in the record to support this finding. Such evidence includes, as the Majority 

acknowledges, an entry in the claims log dated September 10, 1996, despite 

Witmer's3 testimony that there was a suggestion that "maybe" the car was 

not a total loss and his understanding that Joffred believed the Jeep could be 

a total loss. See Trial Court Opinion and Verdict, 6/21/14, at 3, 5, 10-11, 13- 

14; See Berg v. Nationwide Mut.Ins.Co., Inc., 713 MDA 2015 at *14-15. 

discourse concerning insurance companies, most concentrated on pages 
twenty-one through thirty-three of his July 23, 2015, Opinion, as well as 
peppered throughout his June 23, 2014, and July 23, 2015, Opinions, is 

irrelevant, unnecessary to the disposition of the issues, and should have been 
excluded. 
2 Douglass Joffred, Lindgren Chrysler -Plymouth's body shop manager, 
provided the initial appraisal of the Jeep. 
3 Doug Witmer, a claims adjustor for Nationwide, handled the Bergs' claim. 
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In fact, Nationwide's Claim Log contains the following, three entries 

which support the trial court's finding. An entry dated September 10, 1996, 

at 1:49 p.m. states: "LOSS assigned to COLL on Daniel G. & Sharon E <Berg 

from 58HARRBR26LIND-TOTAL LOSS. . . CAR IS AT LINDGREN. . . . THEY 

HAVE ESTIMATE." One minute later, another entry indicates: SHOP ASKED 

FOR TEAR DOWN TIME TALKED TO RON GAVE OKAY IF TOTAL. . . . SHOP WILL 

FORWARD ESTIMATE AND PHOTOS." A claims log entry dated the following 

day, September 11, 1996, at 3:46 p.m., provides: "0140 EVALUATION OF 

DAMAGES: VEHICLE DAMAGE- Berg, Daniel G & Sharon E called b/s they 

have est of 12k but feel veh should be a total loss since unibody is twisted 

told will insp-called ph at home told of assignment." 

In addition, on direct examination, Joffred testified as follows: 

Q. Was it your opinion at least when I took your deposition that 
this was a structural total loss? 
A. At the appearance of it, yes. 
Q. And that was -you had already gotten into it at that point, 
right, you had torn it apart? I'm referring to Line 2. 
A. Yes. 
Q. You said structural total loss and you said the whole body is 
twisted, right? 
A. Correct. 
Q. And do you agree with that today, or do you disagree with 
that today? 
A. I agree. 
Q. And you told that to Nationwide, correct? 
A. I told Nationwide what? 
Q. What we just talked about 

THE COURT: No. Now come on now. 
BY (Berg's counsel): 

Q. Did you tell Nationwide that you thought it was a structural 
total loss because the frame was twisted? 
A. Yes. 

-3 
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Q. Could you explain to the jury what a structural total loss is? 
A. It would be a vehicle that was damaged to the point that no 
matter what it took to fix it shouldn't have been fixed. 

* * * 

Q. Sir, isn't it true that you changed your appraisal decision 
only after meeting with Nationwide? 

(Counsel for Nationwide) Objection. 
The Court: Overruled. 

A. That I changed my opinion? 
Q. Yes? 
A. Yes. 

N.T. Trial, 12/15/04, at 627-29. 

The fact that the car was transferred to K.C. Auto Body for service 

further creates a reasonable inference that Witmer vetoed Joffred's initial 

assessment of the extent of the damage to the car. Indeed, in our 2012 

Opinion, this Court stated: "[t]he Nationwide claims log suggests that this 

move was ordered because 'Nationwide will never recover the difference in 

salvage value.' Bergs' Amended Trial Brief at 3; N.T., 12/13-17/04, at Exhibit 

8 p. 65." Berg v. Nationwide Mut.Ins.Co., Inc., 44 A.3d 1164, 1176 

(Pa.Super. 2012) (Berg II). Moreover, although the Majority characterizes 

his testimony on the matter as "somewhat contradictory," Mr. Berg twice 

testified that Joffred had informed him his vehicle was a total loss.4 See Berg 

v. Nationwide Mut. Ins. Co., Inc., 713 MDA 2015 at *18-20. 

4 Daniel Berg's wife Sheryl Berg had been involved in the accident on 
September 4, 1996. Mr. Berg seeks relief herein individually and as the 
executor of the estate of Sheryl Berg a/k/a/ Sharon Berg. 

- 4 - 



J -A25026-17 

The aforementioned evidence when viewed in a light most favorable to 

the Bergs indicates Joffred's initial appraisal was that the car was a total loss. 

The finder of fact, not this Court, is the proper arbiter of truth in this regard 

and is free to make credibility determinations. Thus, I cannot agree with the 

Majority's determination that there was "no support" in the record for a finding 

that Witmer, on behalf of Nationwide, in fact, vetoed Joffred's total loss 

appraisal, which is belied by the Majority's own citation to Witmer's claim log 

entry of September 24, 1996, and admission that "the record supports a 

finding that Appellant [Nationwide] deemed repairs more cost effective than 

a total loss." Id. at *22-24. 

Similarly, I respectfully disagree with the Majority's statement that the 

record contains "no evidence" to support a finding that the Bergs' vehicle was 

irreparable. Id. at *28-29. At the same time that it concludes "the record 

does not support a finding that the Jeep was beyond repair[,]" the Majority 

concedes "the record confirms only that Lindgren and/or K.C. Auto Body failed 

to repair the Jeep properly." Id. Certainly, evidence that two auto repair 

shops were unable to repair the vehicle satisfactorily supports the finding by 

the trial court the Jeep was "beyond repair" and shows bad faith on the part 

of Nationwide. 

In the same regard, the Majority concludes that the extent of the faulty 

repairs would not have been evident during a visual inspection of the vehicle 

when the repairs were nearly complete. Yet such conclusion falls short when 

-5 
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determining whether Nationwide knew or acted with reckless disregard in 

failing to ascertain whether the vehicle was crashworthy. Id. at *29-36. 

Chett5 testified insurers have an obligation to ensure vehicles are repaired 

safely and that Nationwide was contractually obligated to pay for repairs to 

the jeep. Id. at *36-37. Although the Majority interprets the evidence to the 

contrary, the fact that the repair job was to take about twenty-five and one- 

half days to complete, but instead required four months, further supports the 

trial court's conclusion that the vehicle was not capable of a safe repair. 

Thus, there is sufficient evidence in the record to support the trial court's 

determination that Nationwide was motivated by monetary gain not to declare 

the Jeep a total loss, and, therefore, acted with reckless disregard in not 

thoroughly inspecting the ongoing repairs. 

The Majority further concludes the record does not support a finding 

that Nationwide refused to have the jeep "repaired or purchased," despite its 

earlier statement Nationwide should have been aware of an "exceptionally 

poor repair job." Id. at *42. The Majority characterizes Nationwide's 

purchase of the Jeep as preventing an "unsuspecting third party from 

purchasing and driving the Jeep," as an "act of prudence rather than of bad 

faith." Id. at *47. There would be no need to "act prudently" if Nationwide 

believed the Jeep to be safe. 

5 James Chett testified as an expert in insurance claims handling. 
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In any event, it is within the province of the factfinder to discern that 

Nationwide knew there were safety and mobility problems with the Jeep, thus 

evidencing bad faith. 

Similarly, the Majority notes Nationwide inexplicably and repeatedly 

refused to comply with discovery requests to produce an unredacted claims 

log; yet, the Majority finds no proof of bad faith in its doing so because "in 

[its] view" the claims log contradicts the trial court's finding that Nationwide 

"vetoed" Joffred's total loss appraisal. Id. at *50. 

Again, respectfully, this Court cannot supplant the trial court's findings 

which have support in the record with its own interpretation of the evidence. 

With regard to the propriety of the trial court's punitive damages award, 

the Majority concludes the trial court determined its award after considering 

matters outside the record. Id. at *55. As discussed, supra, while the trial 

court's discussion of matters not of record in its Opinions is irrelevant and 

unnecessary, the record evidence supports the punitive damages award. 

In an action arising under an insurance policy, if the court finds 
that the insurer has acted in bad faith toward the insured, the 
court may take all of the following actions: 

(1) Award interest on the amount of the claim from the date 
the claim was made by the insured in an amount equal to 
the prime rate of interest plus 3%. 
(2) Award punitive damages against the insurer. 
(3) Assess court costs and attorney fees against the insurer. 

42 Pa. C.S.A. § 8371. 

The decision of whether to award punitive damages and the 
amount to be awarded are within the discretion of the fact finder. 
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The fact finder should be given broad discretion in assessing an 
amount which will be sufficient to punish the defendant and set 
an example to deter him and others from this type of conduct. 

In reviewing challenges to punitive damage awards, we 
determine whether the trial court has committed any abuse of 
discretion or whether after a complete and exhaustive review of 
the record, the award shocks the court's sense of justice. 

Lomas v. Kravitz, 130 A.3d 107, 128 (Pa. Super. 2015), appealed on other 

grounds, 2016 WL 4467284 (internal quotations and citation omitted). 

In Berg II, we stated that "[f]or purposes of the Bergs' section 8371 

claim, whether Nationwide ultimately paid the benefits due under the policy is 

not the relevant inquiry; instead[,] the dispute is whether Nationwide acted 

in bad faith in its dealings with the Bergs." Berg II, 44 A.3d at 1178. We also 

clarified that our prior decision in Bonenberger v. Nationwide Mut. Ins. 

Co., 791 A.2d 378 (Pa.Super. 2002) governed the issue of whether evidence 

would be properly admissible on retrial to establish Nationwide's "Best Claims 

Practices" approach to further establish the Bergs' bad faith conduct under 

Section 8371. Id. at 1176-77. As we stated, "[t]his Court has made clear 

that in bad faith insurance litigation, the fact finder needs to consider 'all of 

the evidence available' to determine whether the insurer's conduct was 

'objective and intelligent under the circumstances.' Id., at 1170. 

The Bergs presented sufficient evidence to enable the trial court to make 

the necessary findings of fact to establish bad faith on the part of Nationwide, 

and the trial court computed a proper award of damages under Rancosky. 

In fact, the court states it based its award on the "outrageous acts that 
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[Nationwide] practiced on [the Bergs]" and enumerates what it deemed to be 

ten violations of Nationwide's duty to warn, inform and/or disclose important 

opinions and facts to the Bergs. 

Specifically, the trial court highlights that the Bergs: 1) initially were 

not provided a copy of the September 10, 1996, total loss evaluation or 

informed that the vehicle had been considered a total loss because of its 

twisted frame; 2) were not informed the damage to their vehicle was beyond 

the repair capabilities of Lindgren; 3) were not consulted concerning 

Nationwide's decision to send the vehicle to an undisclosed repair facility 

despite the prior total loss appraisal; 4) received the vehicle without full 

information pertaining to the efforts put forth to repair it and; 5) were not 

made aware of the initial appraisal of the vehicle as a total loss until pre-trial 

depositions were taken. 

The trial court further stressed that: 6-7) Bashore6 admitted at trial the 

Potosnak Report indicated numerous repair failures; 8) Nationwide attempted 

to circumvent the discovery rules of civil procedure by asserting an 

attorney/client privilege; 9) certain evidence remained unaccounted for 

despite record evidence of its existence and; 10) Nationwide failed to disclose 

its payment in 2004 of $907,543.00 in legal fees or to report additional legal 

6 Bruce Bashore, an employee of Nationwide, testified at trial in 2004 that he 
was familiar with the vehicle's damage through the report which documented 
structural repair failures. 
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fees and expenses from 2004-2013 in its answers to interrogatories. Trial 

Court Opinion, filed 7/23/15, at 43-46. 

Upon consideration of that evidence as presented, the trial court 

reasonably determined Nationwide pursued a litigation strategy that called for 

aggressive tactics designed to deter one's filing of small claims had been 

employed in the instant matter. This is especially so in light of the fact that 

this matter has been unresolved for nearly twenty-two years and that the 

Potosnak Report which set forth and warned Nationwide of the numerous 

problems with the Jeep had not been shared with the Bergs for five years. 

Indeed, the Majority itself acknowledges that "the prospect of years of 

litigation cuts both ways." See Berg v. Nationwide Mut. Ins. Co., Inc., 

713 MDA 2015 at *55. 

The majority vacates the judgment "because the record does not 

support many of the trial court's critical findings of fact." Id. at *59 

(emphasis added). In doing so, however, the Majority tacitly admits that other 

critical findings of the trial court are supported by clear and convincing 

evidence. 

This Court cannot supplant the trial court's findings with its own. Thus, 

the trial court did not abuse its discretion, and the award of damages does not 

shock this Court's sense of justice. Therefore, I respectfully dissent and would 

affirm the trial court. 
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OPINION, JEFFREY K. SPRECHER. J. JULY 22, 2015 

INTRODUCTION 

This court was assigned this case, when it was in its third decade of life. It 

started in the 90s with an auto accident, on September 4, 1996, resulting in substantial 

damage to plaintiff's vehicle. Both a jury trial and a non-jury trial were conducted, and 

the case has been appealed to both the Pennsylvania Superior Court and the 

Pennsylvania Supreme Court: Berg v. Nationwide Mut. Ins. Co., Inc., 44 A.3d 1664 

(Pa.Super. 2012). The Superior Court remanded the case to our court "for a new trial 

on the Berg's claim pursuant to 42 Pa.C.S.A. 8371." This court presided over a bad 

faith non-jury trial. 

The above referenced 26 page Opinion by the Superior Court provided a great 

deal of guidance and direction to this court. Quotes from the opinion are cited 

throughout as Berg v. Nationwide Mut. Ins. Co., Inc., 44 A.3d 1664 (Pa.Super. 2012). 
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Defendant appeals the Decision and Verdict dated June 21, 2014. This Opinion 

is filed pursuant to Pa. R.A.P. 1925 and supplements the Decision of June 21, 2014. 

FACTS 

The facts are stated in the Decision and need no further amplification. 

ISSUES 

"An insurance company has a duty to deal with its insured on a fair and frank 

basis, and at all times, to act in good faith." Berg v. Nationwide Mut. Ins. Co., Inc., 44 

A.3d 1664 (Pa.Super. 2012) at 1165. 

Defendant, Nationwide Mutual Insurance Company, raises the following issues in 

its Concise Statement of Errors Complained of on Appeal. 

1. This court erred in concluding that defendant violated Pennsylvania's 

insurer bad faith statute, 42 Pa. C.S. § 8371, because this court's underlying factual 

findings were unsupported and/or contradicted by the record, including, but not limited 

to: 

a. This court erred in finding that a September 10, 1996 estimate of 

the cost of repairs existed and was changed when defendant "vetoed" the initial 

assessment of the vehicle by Lindgren Chrysler Plymouth (Lindgren). 

b. This court erred in finding that defendant was aware that the 

vehicle of plaintiffs, Daniel Berg and Sheryl Berg, was returned with faulty 

repairs. 

c. This court erred in charging defendant with lindgren's knowledge 

and conduct. 
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d. This court erred in failing to recognize that the plaintiffs did not 

establish that their vehicle was incapable of being repaired. 

e. This court erred in finding that defendant's purchase, preservation, 

and eventual disposition of plaintiffs' vehicle implied bad faith, when this court 

previously entered an Order giving defendant permission to store and ultimately 

dispose of the vehicle. 

f. This court erred in finding that defendant engaged in a "scorched 

earth" litigation strategy, including in finding that the claims manual at issue in the 

Bonenberger v. Nationwide Mut. Ins. Co., 791 A.2d 378 (Pa. Super. 2002) 

litigation had applied to plaintiffs' claim. 

2. This court erred as a matter of law and in its findings of fact when it 

conflated the knowledge, conduct, and duties of the auto repair professionals with the 

knowledge, conduct, and duties of defendant. This error caused this court to make 

findings of fact not supported by the record and to impose duties upon defendant that 

go beyond a duty of good faith and fair dealing when handling plaintiffs' insurance claim. 

3. This court erred as a matter of law in considering defendant's litigation 

conduct as supporting a finding of bad faith. 

4. This court abused its discretion in awarding attorneys' fees. For example, 

the award of attorneys' fees to plaintiffs was improperly based upon fees incurred by 

defendant. 

5. This court abused its discretion in awarding punitive damages. For 

example: 

3 
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a. No evidence supports the factual findings underlying the punitive 

damage award. 

b. The jury's finding that defendant did not commit fraud and the 

previous court's denial of trebling damages under the UTPCPL weighs strongly 

against any punitive damage award. 

c. This court failed to apply Pennsylvania law regarding the award of 

punitive damages. 

d. This court's punitive damage award violates the Due Process 

Clause of the United States Constitution because: (i) the award is grossly 

excessive and unconstitutional under the factors set forth by the United States 

Supreme Court; (ii) attorneys' fees cannot count as compensatory damages for 

purposes of calculating an acceptable ratio to punitive damages; and (iii) this 

court based the punitive damages on purported misconduct towards 

policyholders other than the plaintiffs. 

6. This court abused its discretion in awarding interest in contravention of the 

bad faith statute. For example: 

a. Awarding interest on attorney's fees is contrary to Pennsylvania law 

and to the purpose of prejudgment interest. 

b. The bad faith statute only authorizes interest on the amount of an 

insurance "claim," not the prospective fees sought in a bad faith suit. 

c. This court's interest award is grossly excessive, including to the 

extent this court awards plaintiffs compound, rather than simple interest. 
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Interest should not issue with respect to the vast majority of the 

attorneys' fees award due to plaintiffs' delays in litigating the case. 

DISCUSSION 

"The insurer's duty of good faith originates from the insurer's status as a fiduciary 

for its insured under the insurance contract, which gives the insurer the right, inter alia, 

to handle and process claims." Berg v. Nationwide Mut. Ins. Co., Inc., 44 A.3d 1664 

(Pa.Super. 2012) at 1165. 

• Defendant first submits that this court erred in finding that a 

September 10, 1996 estimate of the cost of repairs existed and was 

changed when defendant 11vetoed" the initial assessment of the 

vehicle by Lindgren. 

This issue is without merit. Doug Joffred, the manager of Lindgren's body shop, 

testified that he had written an appraisal on September 10, 1996 and that it was 

referenced in a claim log (2004 Transcript, 625). He kept the appraisal in his filing 

cabinet, but it was missing. Defendant had routine access to the filing cabinet (2004 

Transcript, 626). At his deposition, Mr. Joffred testified that he had told defendant that 

the vehicle was a structural total loss because the frame was twisted (2004 Transcript, 

629). 

This court found in its said Decision of June 21, 2014, 13-14: 

32. Upon receiving notification from Lindgren's assigned 
appraiser that the vehicle was a structural total loss due to a twisted 
frame, Defendant immediately dispatched claim representative Mr. Witmer 
to inspect the damage. It was Defendant's Mr. Witmer who objected to 
the total loss and declared the vehicle repairable and instructed that the 
vehicle be shipped to another facility to attempt structural repairs. 
Mr. Witmer admitted the vehicle had already been declared a total loss by 
Mr. Joffred by the time he got to the repair facility to view the damage. 

I 
I 

5 



' nJ 
'· l\:i 
I,) 
;:~ 33. Prior to unilaterally deciding the vehicle was not a total loss, 
,i, Mr. Witmer admits he did not write and/or sign his own independent 
:,~ appraisal of the loss, or even pick up a tool. Although Mr. Witmer vacated 

the total loss appraisal without writing his own independent appraisal, he 
knew Pennsylvania law provides that a vehicle can be, indeed should be, 
a total loss if the assigned appraiser believes the vehicle cannot 
reasonably be restored. Mr. Witmer's supervisor, Dean Jones, CPCU, 
also agreed. 

Thus, defendant vetoed the original assessment by its actions. Defendant had a 

second appraisal perfonned ten days later which stated that the Jeep could be repaired 

for approximately $12,500.00, about one-half of the replacement cost. The structural 

damage was so extensive that defendant's own Blue Ribbon repair shop, Lindgren, was 

unable to fix it, and it had to be sent to another facility for repairs. The second facility 

was also unable to straighten the bent frame. 

Dean Jones, in addition to being Mr. Witmer's supervisor, was also a property 

specialist for defendant during the relevant period of the repairs on the Jeep. He 

testified that according to the log, the plaintiffs' vehicle had been declared a total loss 

(2004 Transcript, 241 ). 

• Defendant next argues that this court erred in finding that it was 

aware that the vehicle was returned with faulty repairs. 

This issue is meritless. Mr. Joffred testified that defendant had performed 

random inspections on a regular basis during the entire period of four months of repairs 

(2004 Transcript, 643). Thus, defendant was present at times during the period when 

Lindgren was working on the Jeep. 

Steve Potosnak was defendant's inspector from the latter part of 1997 through 

late 1998. He went into Lindgren several times per month to see how their estimates 
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were going and their progress. He provided monthly performance evaluations for the 

shop to fill out (2004 Transcript, 372). 

George Moore had his auto shop participate in the Blue Ribbon Repair Program. 

He testified that defendant had its Blue Ribbon repair shops maintain a shop control log 

for all vehicles that were referred under the program. This log had to be available at all 

times for examination by defendant's representative (2004 Transcript, 64). Defendant 

picked up the logs and the shop kept copies of it (2004 Transcript, 68). Moreover, 

defendant provided its Blue Ribbon repair shops with a pamphlet (2004 Transcript, 

Exhibit 34). The pamphlet informs the facility that a log must be maintained by each 

facility. 

Michael Grumbein, a damage specialist for defendant during the relevant time 

period of the Jeep repairs, testified that he performed random inspections at Blue 

Ribbon repair shops (2004 Transcript, 102). 

David Wert, a Lindgren employee at the time of the repairs on the Jeep, testified 

that he once saw employees of defendant going over the repairs for the Jeep (2004 

Transcript, 547). He also saw an adjuster for defendant looking at the Jeep when it was 

nearly completed (2004 Transcript, 552). 

Due to above evidence, this court concluded that defendant knew or should have 

known that the vehicle had faulty repairs. As stated in Finding of Fact #22 of this 

Court's Decision of June 23, 2014, 10-11: 

22. Nationwide would argue that when it was returned to 
Lindgren, Lindgren alone knew of the unsafe condition, that Defendant 
never once inspected it, and that in addition to never inspecting the repair 
process, Defendant knew nothing of the repair work on the Jeep in the 
period of September 6, 1996 to December 31, 1998 when it was being 
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repaired at lindgren's. This court finds this argument to be both contrary 
to the evidence and illogical. 

• Defendant contends that this court erred in failing to recognize that 

the plaintiffs did not establish that their vehicle was incapable of 

being repaired. 

This issue is without merit. It is undisputed that the frame repairs were 

unsuccessful. Even defendant's automotive expert, William Anderton, confirmed this 

fact. He determined that the incomplete repair and substandard workmanship by 

Lindgren contributed to the significantly misaligned front structure (2004 Transcript, 853- 

854 ). He also noted in his report that Lindgren owned and maintained a car aligner 

universal bench system which was capable of holding, pulling, and measuring most 

vehicles within any tied structure components, including plaintiffs' Jeep. There was no 

indication that the equipment was defective, and it was his opinion that it was more than 

adequate and fully capable of properly restoring the damaged structure of the Jeep 

(2004 Transcript, 854). Lindgren, however, did not attempt the structural repair which 

reflected their original opinion that the vehicle was totaled. Even Mr. Anderton did not 

believe that the Jeep should have been returned to plaintiffs to drive (2004 Transcript, 

896). Furthermore, he found that the visible portion of the repaired and replaced 

structural components were not properly corrosion protected (2004 Transcript, 893). 

Plaintiffs' expert, Donald Phillips, P.E., inspected the Jeep on November 25, 

1997, and found that there were issues with the repair regarding the unibody. These 

included the unibody's left stub rail positioning and welding, the radiator support, fan 

shroud, rear transmission mount, exposed welds, missing welds that were replaced by 

rivets on the front structures, interference between the steering gear and the cross 
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weld repairs to the left front frame rail, the grill attachment, the headlight mounting and 

the steering wheel not being centered. He further found feathering and coupling of the 

tires which meant that the front end steering geometry was not correct so it was not 

wearing evenly (2004 Transcript, 442). 

Mr. Phillips' opinion was that because the vehicle was outside of the specified 

tolerances of the original vehicle manufacturer, it would not perform or respond the 

same way as designed from the factory if it were involved in a subsequent collision 

(2004 Transcript, 445-446). He testified that the safety of the Jeep was directly tied to 

the performance of the crumple zone and the timely deployment of the air bag as the 

forces are transmitted through that crumple zone which had been damaged and not 

repaired properly (2004 Transcript, 450}. 

Mr. Phillips' findings mirrored those of stephen Potosnak, defendant's expert, 

who inspected plaintiffs' vehicle and documented his findings in the claim log on 

April 30, 1998. His findings included the following: 

RT FNDR HANGING OUT FROM REAR EDGE, RF MLDG HANGING 
LOOSE. HOOD GAPS UNEVEN ON BOTH SIDES. UPON LOOKING AT 
FRONT TIRES/WHEELS, LF IN SUBSTANTIALLY IN COMPARISON TO RF, 
WHICH IS EVEN WITH EDGE OF FNDR., (MAKES REAR APPEAR 
SHIFTED TO RIGHT). RF RAIL APRON AND RAIL NOT REPLACED, 
RT APRON STILL SPLIT IN SEVERAL AREAS. RT TRAIL STILL HAS 
DAMAGE NEAR SWAY BAR MOUNT. FAN BLADE CLOSER TO LS 
SIDE OF SHROUD THAN RS, APPEARS TO HAVE CONTACTED 
SHROUD AT SOME POINT AND BROKE SHROUD NEAR UPPER 
MOUNTING POINT ON RAD SUPT. AS VIEWED FROM REAR, 
APPEARS UPPER BODY SWAY WAS NOT PULLED COMPLETELY 
BACK BEFORE REPLACEMENT OF PARTS BEGAN. 

As this court stated in its Decision in Finding of Fact #48, 18: 
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48. Plaintiffs returned to the BRRP facility several times to have 
repair concerns addressed, initially because the head lights were not 
working and both front tires were wearing down to the metal bolts within a 
short time after the vehicle was returned. 

In conclusion, Lindgren did not even attempt to repair the structural damage. 

The facility that did the structural repair could not fix it properly. Hence, two different 

facilities could not repair this Jeep. Defendant's own expert believed that it should not 

have been returned to plaintiffs to drive. For these reasons, this court found that 

plaintiffs proved that the vehicle was incapable of being repaired. 

• Defendant maintains that this court erred In finding that defendant's 

purchase, preservation, and eventual disposition of plaintiffs' vehicle 

implied bad faith because the Honorable Albert A. Stallone entered 

an order giving defendant permission to store and ultimately dispose 

of the vehicle. 

Defendant's argument is disingenuous. The court finds two issues of bad faith. 

The first is this court's implication of bad faith for defendant's disposal of plaintiffs' Jeep. 

Defendant is correct that Judge Stallone's order did, in fact, permit defendant to dispose 

of plaintiffs' Jeep. Defendant argues that, in and of itself, excuses it from any 

accusation of bad faith. However, Defendant's argument is shallow because defendant 

could still have avoided the spoliation of the most important piece of evidence in the 

case even if disposing of the Jeep was permitted by Judge Stallone's Order, and even if 

it was not opposed by plaintiffs, and even if defendant was accumulating monthly 

service fees by not disposing of the vehicle. Defendant spent millions of dollars on 

attorney fees alone, so it is unclear why it did not want to maintain the non-spoliation of 

10 



the evidence and to pay for the continued storage of the Jeep. Defendant easily could 

have maintained this vital evidence in a case that was in ongoing litigation. What was 

:;:i the hurry to destroy the Jeep? 

Furthermore, if defendant had allowed plaintiff to purchase (and thereby preserve 

the evidence), defendant would not have paid a penny more for storage. As the lease 

was expiring, plaintiffs' attorney formally stated his intent to purchase the Jeep. 

Defendant did not want this to happen and subsequently in its very first correspondence 

to Summit Bank on January 13, 1999, threatened legal action if the bank transferred title 

to anyone but defendant. For what reason, other than to obtain possession of this 

crucial evidence did defendant so vociferously threaten Summit Bank that if it sold or 

transferred ownership and possession of the Jeep to plaintiff, Nationwide would sue the 

bank? 

Coincidentally, if Nationwide had not been in a hurry to destroy the evidence, 

why did it not provide photographs to plaintiffs of the damaged Jeep. As stated in its 

Findings of Fact in the Decision, 29-30: 

84. Defendant did not produce any photographs, as identified in 
the claim file on September 10, 1996, as follows: "SHOP WILL 
FORWARD ESTIMATE AND PHOTOS." The photographs were not 
produced at any time before this lawsuit was filed. Plaintiffs had to file a 
Motion for Sanctions to get Defendant to produce any photographs of the 
subject vehicle. Specifically, when Plaintiffs served Defendant with a 
discovery request seeking all photographs, Defendant filed a Motion for 
Protective Order. The motion was denied as to photographs. Defendant 
then claimed no photographs existed! Plaintiffs filed a Motion for 
Sanctions attaching proof that photographs exist, and a second Order was 
entered mandating Defendant's compliance with its prior Order. 
Thereafter, Defendant produced only two photographs, both of poor 
quality. [emphasis added] 

85. Defendant's production of only two photographs, even after 
a motion for sanctions resulted in a second Order mandating compliance 
with the prior Order, is evidence of Defendant's continued application of its 
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bad faith litigation strategy. Defendant's own personnel admitted at trial in 
2004, under cross-examination, that there must exist more than two 
photographs of the damaged vehicle because photographs were a 
fundamental feature of Defendant's BRRP; all participating BRRP facilities 
were required to provide Defendant with numerous photographs of the 
damaged vehicles to support and/or correspond to the appraisal being 
written and submitted to Defendant. Thus, this court concludes that there 
had to be more than two photographs of Plaintiffs' vehicle documenting 
how heavily damaged it was and the many repairs estimated to put it back 
together. 

The second issue of bad faith arises solely as a result of defendant's decision to 

finally total the Jeep, not at the time of the crash, but rather, after plaintiffs had paid all 

the monthly lease payments for two additional years. The vehicle was totaled only 

after plaintiffs (defendant's insureds), further suffered by paying a total lease payment of 

approximately $10,800.00. Had defendant originally totaled the Jeep, plaintiffs would 

still be paying $300 a month lease but would have been driving a new vehicle after the 

crash. Thus, the defendant refused to total the Jeep for its insured, but made absolutely 

certain that the leasing company that owned and leased the Jeep to plaintiffs was not in 

a position to re-lease or sell the defective Jeep to someone else, particularly to plaintiffs. 

Defendant also made certain that plaintiffs pay off the entire lease agreement and that 

the Jeep was depreciated to the maximum in value for two full years before totaling it. 

This court cannot conclude that defendant did this for any other reason than to 

save money and to avoid further liability to a third party. If the Jeep had been sold or re 

leased, defendant would have exposed itself to liability to the new party if the Jeep had 

been involved in a collision and one or more people had been injured or killed. 

Shockingly, this is exactly the liability that defendant incurred and the dangerous 

exposure to which it subjected its own insureds when it returned the Jeep to plaintiffs. It 

owed the duty to plaintiffs to avoid that type of liability exposure. It breached its duty 
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and acted in bad faith to its insured by returning a dangerous, un-crashworthy 

automobile to plaintiffs and clandestinely used another body shop to attempt to fix it 

after it had been initially declared "totaled." Two independent body shops combined 

could not repair the Jeep even by taking an excessively long period of time to attempt to 

do so. Lindgren estimated the repairs would take twenty-five days to complete; 

however, the body shops kept the Jeep for four months and still could not straighten out 

the bent frame! 

Defendant then obtained a court order from Judge Stallone to validate its 

possession of the Jeep. This court order had the parties share the cost of storage. In 

the ordinary case, this sharing of expenses would not be unusual; however, with the 

protracted litigation of this case, it soon became impossible for plaintiffs to pay their 

share as the costs climbed to thousands of dollars. Defendant then went back to Judge 

Stallone to obtain an order pennitting it to dispose of the Jeep, the vital evidence, 

because plaintiffs had not paid their share of the storage fees. 

So now by early 1999, defendant had paid a total of at least $30,500 under its 

contractual obligations for plaintiffs' collision. Instead of initially compensating plaintiffs 

for their total losses by playing $25,000 for the value of the Jeep, it paid $12,500 to 

attempt to repair the Jeep. It then paid an additional $18,000 to Summit Bank to finally 

total the Jeep twenty-eight months after the crash. By then it was $5,500 over the cost 

of totaling the Jeep. That figure would be higher but for plaintiffs having paid down the 

lease and the Jeep having depreciated in value by two years. 

Plaintiffs, on the other hand, lost the use of their Jeep for the four-month repair 

period and received a rental car for just one month. They also had to continue paying 
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$300 per month to Summit bank on the lease, not for a new Jeep but for a damaged 

and dangerous one. Defendant's litigation strategy by that time had caused both 

defendant and plaintiffs to suffer mounting unnecessary losses. Obviously, Nationwide 

does not mind putting its money where its mouth is by wasting millions of dollars to send 

a loud message, but it dragged its insured down with it, causing plaintiffs to sustain 

unmerited damages due to its bad faith litigation strategy. 

• Defendant asserts that this court erred in finding that defendant 

engaged in a "scorched earth" litigation strategy, including finding 

that the claims manual at issue in Bonenberger v. Nationwide Mut. 

Ins. co., 791 A.2d 378 (Pa. Super. 2002), had been applied to 

plaintiffs' claim. 

This issue is meritless. Defendant's infamous Bonenberger bad faith claim 

strategy was implemented in 1993. The order of the Superior Court in Bonenberger for 

defendant to end its claims strategy was issued in 2002. Plaintiffs' claim arose in 1996; 

thus, the strategy was still in place at the time the Jeep was damaged and was alive 

and well for at least the first six years of this litigation. Defendant never presented any 

evidence that its scorched earth claims strategy ended before the Superior Court's 

mandate in 2002. 

"[l]nsurer's aggressive litigation strategy, documented in claims processing 

manual, that was designed to deter filing of small value claims, was relevant to 

determination whether insurer acted in bad faith." Berg v. Nationwide Mut. Ins. Co., 

Inc., 44 A.3d 1664 (Pa.Super. 2012) at 1164. 
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This court is well aware that the Superior Court's finding of a scorched earth 

claims adjustment philosophy did not specifically apply to a collision property claim 

issue. The court in Bonenbergerwas dealing with an underinsured motorist claim; 

however, in the earlier Berg decision, the Superior Court stated that its decision in 

Bonenberger governs the issue of bad faith in the case sub judice. It ruled in Berg that 

on retrial the Bergs should be permitted, subject to the laying of a proper foundation and 

authentication of any related documents, to introduce evidence regarding Nationwide's 

alleged litigation strategy in an effort to establish bad faith conduct under section 8371. 

Plaintiffs did in fact accomplish that. By 1996, the mold had long been cast for 

defendant's claims strategy in our case, and it has not changed except to grow worse. 

Automobile insurer's aggressive litigation strategy, documented in 
claims processing manual that was designed to deter filing of small value 
claims, was relevant to determination whether insurer acted in bad faith in 
denying total loss claim by insureds despite appraisal of total loss and 
instead making repairs to vehicle that resulted in structural defects that 
created potentially dangerous condition, regardless of whether insurer 
ultimately paid claim. 42 Pa.C.S.A. § 8371. 

Berg v. Nationwide Mut. Ins. Co., Inc., 44 A.3d 1664 (Pa.Super. 2012) at 1166. 

James Nicholas Chett, plaintiffs' expert in the handling of insurance claims and 

an insurance litigation consultant, testified that defendant's conduct was reckless in 

handling the claim in the case sub judice. It was his opinion that defendant should not 

have defended this case in the way that it did and that it should have attempted a 

settlement after the issuance of either the Potosnak or the Anderton reports. Defendant 

never attempted any settlement but continued to defend this action. 
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For these reasons and those expressed in the earlier Opinion and to be further 

covered later in this court's Opinion, this court found that defendant had engaged in a 

scorched earth litigation strategy in the instant case. 

• Defendant asserts that this court conflated the knowledge, conduct, 

and duties of the auto repair professionals with those of defendant 

which caused it to make findings of fact not supported by the record 

and impose duties upon defendant that go beyond a duty of good 

faith and fair dealing when handling plaintiffs' clalm. 

This court did not do this and made specific findings as to defendant's bad faith 

due to its knowledge, actions. and inactions. Defendant is not specific as to the findings 

that are in error, so this court cannot continue to thoroughly address this issue. 

• Defendant next submits that It was error in considering that 

defendant's litigation conduct supported a finding of bad faith. 

This issue is without merit. As stated above, plaintiff presented expert testimony 

from Mr. Chett that defendant should have at least attempted to settle the case after it 

had received its own experts' reports instead of pouring more money into its defense of 

this claim, For purposes of bad faith litigation under Pennsylvania law, an insurance 

company is chargeable with the actions of its attorney; as such, it is also chargeable 

with his inactions. Lublin v. American Financial Group, lnc., et al., 960 F. Supp. 2d 534 

(2013). 

In the case sub Judice, defendant exhibited bad faith in its litigation strategy by 

refusing to settle and by hiding and refusing to give discoverable materials to plaintiffs 

until it was ordered to do so. Some documents, such as the first appraisal, have never 
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been released to plaintiffs and their knowledge of these documents only came through 

other exhibits and witnesses' testimony. For these reasons and those expressed infra 

and in the prior Opinion, this court determined that defendant acted in bad faith during 

the litigation in this case. 

• Defendant contends that this court abused its discretion In awarding 

attorney fees because they were improperly based upon those 

incurred by defendant. 

This complaint is without merit. The amount of defendant's attorney fees was 

one reason for its award to plaintiff. Defendant's attorneys were paid in excess of $2.5 

million in timely and risk-free litigation fees and expenses. This does not include 

amounts paid in the last two-and-one-half years which comes to a total well in excess of 

$3,000.000.00. Defendant chose to incur these defense costs rather than to settle 

plaintiffs' claim. 

Plaintiffs' attorneys undertook this case on a contingency fee basis. Plaintiffs' 

. high risk of not winning the case was compounded by defendant's concealment of 

evidence and its litigation strategy of sending a message through this case to plaintiff 

attorneys everywhere: no one can win small claims cases against defendant due to the 

high costs of litigation. Plaintiffs' attorneys were not paid a penny to date for their 

herculean efforts, expenses, and risks; they have funded this action for all these years 

without any compensation. For those reasons, this court was reluctant to award 

counsel fees to the plaintiffs in an amount that was less than defendant paid its own 

attorneys who were timely paid and bore far less risk. Plaintiffs' attorneys advanced all 

legal fees, have not received any compensation, and fought against a leviathan. 
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Defendant's attorneys were timely paid throughout this protracted litigation. 

Plaintiffs' counsel handled this case on a contingency fee basis. Therefore, plaintiffs' 

counsel worked with no payment but the incentive that they would receive a percentage 

of the award recovered. This court is well aware that contingency contracts, such as 

this one, that deal with extraordinary risk of no return would merit a 40% - 50% fee for 

the law firm if that firm obtains a positive result. This court is not ordering a 50% or $9 

million fee payment to the law firm representing plaintiff. This court is satisfied to award 

plaintiffs firm the same, no more, no less, than that reported by defendant for legal 

representation in this case. As the defense continues this litigation, this court 

respectfully offers that the appellate court consider remanding this case to this court for 

a final hearing on plaintiff's award of attorney fees based equally on the full amount paid 

by defendant in legal fees and expenses in this case to defend plus delay interest. 

Moreover, this court notes that plaintiffs' attorneys put forth 5,689 hours in 

attorney time. Plaintiffs requested an hourly rate of $525.00 based on the length and 

complexity of this litigation, the contingent nature of counsel's representation, 

defendant's aggressive litigation tactics, and the results achieved through the litigation. 

This amount would merit a legal fees award of $2,986,908.75 before costs. Plaintiffs' 

costs in the case sub judice were $82,942.06; therefore, this court awarded counsel 

fees of $2,917,058.94, which amounts to an hourly rate of $512.00 for 5,689 hours. 

This is almost $70,000.00 less than the total fee requested by plaintiffs, and plaintiffs' 

fees and expenses and advancement of costs are far from over. 

Both parties expended approximately the same amount of billable hours in 

prosecuting and defending this lawsuit. Although defendant was represented by 
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different attorneys throughout the litigation, plaintiff was represented by the same law 

firm from the very beginning. This law firm had to battle constantly defendant's bad faith 

litigation tactics. If it were not for plaintiffs' counsel's tenacity, this litigation would have 

been abandoned long ago, defendant would have succeeded in its scorched earth 

claims practice one more time, and plaintiffs would never have achieved justice. For all 

of the reasons stated supra and in the earlier Decision, this court awarded the attorney 

fees of $3,000,000.00. 

• Defendant maintains that this court abused Its discretion In awarding 

punitive damages. 

This issue is meritless. 

To recover under the Pennsylvanian insurance bad faith statute, the plaintiff must 

show by clear and convincing evidence: 1) that the insured lacked a reasonable basis 

for denying benefits and 2) that the insurer knew or recklessly disregarded its lack of 

reasonable basis. Gold v. State Fann Fire and Cas. Co., E.D. Pa. 2012, 880 F. Supp. 

2d 587. 

In the case before this court, Nationwide contractually provided for collision 

coverage for repair or replacement of its customers' insured vehicle. This is not a third 

party coverage case; but, is a contract entered into directly by the plaintiffs with the 

defendant for good faith coverage and representation. 

Year after year, plaintiffs trustingly paid the premiums for insurance coverage for 

defendant's provision of representation and payment of any liability if ever needed. 

Premiums are paid, regardless of whether or not Nationwide ever has to incur any 
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claims and regardless of whether its expense is one hundred dollars or one hundred 

thousand dollars. Plaintiffs, as with other policyholders, pay for this peace of mind. 

Defendant is a for-profit corporation, operating a successful business in which it 

strives to have its profits outweigh its expenses. As we learned in the trial, it is very 

successful. Profitability is the best way to measure any successful business-one that 

is making money, one that has its head above water, one that profits over and above its 

operating costs. Plaintiffs expert testimony at trial set the value of Nationwide at $14 

billion dollars, three or four times greater than the value necessary to rate defendant as 

a viable corporation by Pennsylvania insurance company business standards. 

Business Formula for Profitability 

Every business has two criteria to evaluate to show it as a viable financially 

secure business. The concept is simple; it must increase its income or reduce its 

expenses to make a profit. 

How does defendant reduce the cost of doing business to increase its profits? 

First, it will only pay the cost for repair or replacement of the clients' automobiles if 

damage occurs, if the insureds have current coverage, and only if the claim is timely 

filed. 

Beyond the basics, what can Nationwide do to control its bottom line? Its 

employees and agents might be directed to constantly explore and implement cost 

cutting measures to reduce the amount of claims that it is required to pay. For instance, 

to reduce its expenses, it can eliminate clients who are projected to be high risks due to 

age, gender, residence, and other factors, including excessive use of the car and the 

accident and motor vehicle violation history of the client. Or it can label these people as 
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high risk and greatly increase their premiums accordingly. These actions increase its 

income. 

Every insurance company is operating on risk projections to measure and control 

its cost. The more control the insurance company has over its profits and, more 

importantly, its risk of loss, the more control it has over a huge unknown, its cost of 

doing business. 

In most claims for compensation and damages, the insurance company is in 

control. The offer to pay all or part of a plaintiffs demand is guided by the party in the 

driver's seat, the company that holds the assets. The catchy comment that possession 

is nine-tenths of the law, illustrates the potential compensation process in this industry. 

One of three resolutions is possible which is entirely determined by the insurance 

company, the payer: 1) it makes only partial settlement offer to the claimant; 2) the 

claimant's demand for full compensation for losses sustained is agreed to by insurance 

company; 3) no settlement takes place and the case must go to trial for the plaintiff to 

receive full compensation. 

Civil Personal lniurv Claims 

Someone working in the civil litigation industry, including claims adjustors, 

lawyers, and judges, knows that it may be easier to settle large claim cases with serious 

damage than it is to settle smaller cases. That is because we know that larger damage 

cases will likely result in a verdict for plaintiff while smaller cases will likely result in a 

defense verdict. Why? It is easier to prove damages in larger cases because many of 

the injuries are obvious and so extensive that the case cries out for compensation. The 

only question is what amount. W~h smaller cases, the claim is usually for soft tissue 
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injuries that are more difficult to prove and, of course, pain in the lower back is less 

compensable than broken bones and disability. In such cases the question of what 

number is not even reached until plaintiff can provide proof of any damages actually 

caused by the collusion. Back pain can be a natural consequence of aging but broken 

bones had to have been the result of a trauma caused by the impact. 

The jury is the ultimate arbiter of what injuries are sustained and if these were 

caused by the crash. Jurors are obviously more sympathetic to bigger cases where 

there clearly is injury, sometimes serious, than in smaller cases where two hurdles are 

faced by the plaintiff in every case: 1) did plaintiff really suffer the alleged damages 

and, if so, to what extent and 2) even if damages were suffered, were they caused by 

this collision or were the injuries the result of degenerative back disease, for instance. 

Some jurors will conclude that almost everybody suffers these injuries and the plaintiff, 

as with everyone else, needs to "suck it up" and move on. Jurors may also conclude 

that the plaintiff is trying to get money that is not merited and that this case is another 

one of those frivolous law suits that they read and hear about and it is their job to make 

sure he does not get away with it. 

The bottom line is what amount of compensation is merited in any personal injury 

award. First, what good is awarding money to compensate an injured party for her 

damages suffered? The answer, of course, is that no amount of money is going to 

cover the pain and suffering of the innocent party. Taken to its logical conclusion, no 

amount of money will bring back a wife, daughter, or mother killed in a car crash. That 

said, should we change our civil compensation system for injuries suffered? Of course 

not. 
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We are a civilized, lawful society in which our economic system is free enterprise 

and our compensation is income and benefits. Businesses are encouraged to make 

money and be properly compensated because that benefits our society. The greatest 

inventor, hardest worker, and wisest investor will be richly rewarded accordingly. That 

is not only OK, it is the best there is. A person who invents and produces the products 

that are essential for our society today should be well rewarded for uplifting us all. We 

want to encourage others to do the same. That is certainly the case with the men and 

women who found a cure for polio and those that provided our children with other 

Immunizations against the deadliest childhood diseases in history. All one needs to do 

is visit the older cemeteries to see the devastating effects of disease and life in general 

suffered by our early settlers in America. A 19th century farmer was almost lucky if he 

lost only one or two of his eight or nine children during childbirth or infancy. 

There is no question that our socio-economic system which rewards brilliant and 

hardworking people is far more successful in improving health care, transportation, food 

production and safety than any other society, especially those where everyone is 

treated the same. For instance in communist countries, officials who are all paid the 

same will be more tempted to commit bribery because there is no legitimate way to get 

ahead. 

What is the reward system for our hardest workers and smartest people? 

Generally, it is fair compensation. It works for everyone in a free economic system 

supply and demand, what the market will pay for the products and services provided. A 

meeting of the minds of both seller and buyer is the basis for the start of a contract. 
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Fortunately, insurance companies operate up front with an equitable 

compensation offer for damages sustained by its insureds. If the company is not fair 

and the claim is not properly evaluated and/or if the company is looking to its own 

economic consideration or to send a scorched earth message to lawyers who handle 

personal injury cases, then a bad faith case might be filed against the company. Filing 

a bad faith case against the insurance company is a rare event. 

The greatest problem for the plaintiff in a bad faith claim against the insurance 

company is, once again, the risk. In this case, it is astronomical. The insured takes a 

huge risk that the case could go on without compensation for years. The insured's 

attorney is not likely to pursue litigation either due to his risk of no compensation, or at 

least the long delay in receiving any compensation is compounded by the greater risk 

that he could be devoting thousands of dollars of in-kind legal fees and expenses to 

pursue this case. And for what? This is the best example of David taking on Goliath. 

Who is willing to risk all that? 

Insurance Customers 

The Webster Dictionary defines insurance: "The act, business or system of 

insuring. Contractual coverage binding a party to indemnify another against specific 

loss in return for premiums paid." 

Unlike almost all other products that a customer may purchase, with insurance 

he may never use or spend that which he bought. All insurance, to varying degrees, 

exemplifies this apparent paradox. With life insurance, a customer may own coverage 

for forty years and never use it, paying all those premiums for an event that, fortunately, 

did not occur in those years. The customer may purchase one million dollars of 
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coverage, pay forty years of premiums, and neither he nor his family ever receives a 

penny in return. After forty years, he may drop it because he no longer needs life 

coverage and the premiums are now at the highest level. But for forty years his family 

received peace of mind, knowing that if the breadwinner dies, there will be $1,000,000 

delivered to help his family to make up for some of his loss. 

The customers purchase insurance almost exclusively on good faith and trust. 

The whole concept of insurance is to provide complete coverage to the customer to 

assure that whenever a terrible expense or great loss is suffered there is coverage 

against a debt that cannot possibly be borne by the customer alone. The customer 

trusts that a very reliable company will drop everything to come to his aid at a time of 

disaster. The customers may not begin to comprehend the workings of the insurance 

industry or know that there is an insurance commissioner provided by their government 

to check and balance the industry and to come to the aid of the customers. The 

customer does not know one insurance company from another. All he generally does 

know is that this company is one he trusts, with an agent who is a member of the 

community, possessing a solid reputation, who sells the product and stands behind it. 

The agent for the insurance company might be the only person the customer knows in 

the entire massive insurance industry. 

The insurance contract is an example of two parties that are nowhere near on the 

same level of sophistication, knowledge, resources, and power to negotiate an arms 

length deal entering into a binding agreement. The customer pays first for the company 

to provide full coverage for the length of the contract. The insurance company 

determines who, what, when, and why it will pay. It may not ever process a complaint 
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and it may never pay anything back to the customer. So what does the customer 

purchase? Peace of mind coverage. The customer fully relies on the insurance 

company, the Goliath, acting in good faith. He trusts that the company will provide a 

prompt, good faith representation during his time of greatest need. 

What does good faith representation mean to the customer? The assurance that 

the customer is in good hands, totally covered and protected by the comforting embrace 

of his insurance company, the enormous, powerful entity that holds him close to the 

heart while providing deep pockets, if needed, to cover any award against the customer. 

The company provides full and qualified legal representation to the customer. All of this 

is promised by the insurance company. 

The most important needs of the customer are met at the most frightening time in 

his life. Peace of mind, help and coverage are what he counts on at, potentially, the 

time of the customer's worst nightmare. 

The value of the agent representing the insurance company cannot be 

overstated. The insurance agent is often the only one in the insurance world that the 

customer knows, believes, and relies upon for help to guarantee good faith 

representation. As with any other item for sale in the marketplace, the customer is 

purchasing primarily on the reputation of this salesman who is probably well-known and 

trusted for many years, perhaps for years by other members of the customer's family. 

Faith in the insurance agent to take care of him by marshalling the full arsenal of this 

huge and powerful nationally known insurance company to be on the customer's side is 

what the customer is buying. 
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insurance agent recommends. If he sells insurance for Company X, then he obviously 

recommends and stands behind Company X or he would not sell that company's 

product. 

Insurance Advertisement 

Unlike most products that the consumer buys, there is very little substance to that 

which gets advertised in the insurance world. The insurance companies advertise 

intangibles such as being a good neighbor, providing friendly service, and immediately 

responding. Some companies stress only a possible savings to the customer, using 

vacationing pigs singing "boots and pants," cavemen playing golf, and other nonsense 

props and storylines to entertain, to catch the attention of the customer. The ads, if they 

do say anything of any value, might boast that the company is providing better and 

friendlier service or that "15 minutes could save you 15%," or that they have been 

perhaps "saving the public money for 75 years." Again, the consumer is in the dark 

which stresses an even greater need for trustworthiness and good faith representation. 

We see advertisements created by Madison Avenue ad people that make a 

claims adjuster magically appear at the scene of the accident whenever there is a need 

for any help. Television commercials show wild animals and other dangers threatening 

the customer while help is not only on the way; immediate aid is there apparently only 

due to buying insurance coverage from Company X. Insurance people are available 

instantaneously 24 hours a day by phone, if they cannot magically appear at the scene 

of the accident. They can be called by the customer's wife to verify that it is really them. 
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The only thing the ad tells us is that the adjuster, at 3:00 a.m., is wearing khaki pants. 

Some ads use a cone-headed husband and wifel?I 

Good Faith vs Bad Faith 

The consumer buys insurance on good faith, hope, trust and expectation that at 

critical times the company will set itself apart from other companies on service, legal 

representation, and prompt compensation for losses. We trust that the company will be 

on our side and go to bat for us, that they will be there just like a good neighbor or 

family member, and that they will be tough with the other side when we need them to 

be. 

We just had an accident. We are scared. We need a company "Driven to be the 

best." We may have hurt someone or worse. We may have caused thousands of 

dollars of damage. We are sick about it. We want a company that will keep its 

promises and step up in our time of need. We need help and we need in now. "It's at 

times like these that [company] sets itself apart." We can trust them; after all they 

advertise that "they insure over 40,000,000 people worldwide." No problem because we 

are "The No Problem People." 

Some insurance companies personify this theme with its name alone. We are 

your rock. We will Cure your problem. We will fix this-we will make the tragedy go 

away. We will help you through this. We will rid you of this terrible problem-your life 

threatening sickness that has inflicted you. 

The ad men tell us they are BIG. We are told to ask about their reputation, to 

ask about them at our work. In addition to being Big, 1hey are kind and friendly. They 

must be friendly. There is always a smiling face, warmly assuring the customer that he 
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is doing mighty fine at a time like this. At a time of need what can be better than a 

friend, a good neighbor, someone who makes their customers' problems, their 

problems? "Step up," their slogans say it all: "Let us be your rock;" "It is who we are;" 

"We are driven to be the best;" "It is what you need:" [it is] "what matters to you;" "A 

better way of life;" "Without it, no insurance is complete;" "You're in good hands;" "Like a 

good neighbor" (they will be there to take care of you). 

What is meant by each one of these brands? The company wants the customer 

to receive its mission statement: this is what we do, who we are. We are solid and we 

have been around for a long time. You can trust and rely on us. We are there for you 

immediately-not three weeks from today. "Ask about us." 'We are the no problem 

people." We will take good care of you. 'We're big, safe, and friendly" communicates 

that we're big and powerful-a force to be reckoned with. We are your friend-we will 

help you. You want us on your side. We're safe-you can trust us to take care of your 

every need, and on top of all that we're also friendly. A friend in need is a friend in 

deed. A friend who is with us to the end. We're "the quiet company." We speak softly 

and carry a big stick. That's what we need in our moment of crisis: Roosevelt and 

America, the toughest and biggest of them all on our side. "We keep our promises to 

you." "We make our customers' problems our problems." It doesn't get any better than 

hearing a big, powerful insurance company dropping everything to help when help is 

needed. If that doesn't communicate "Peace of Mind," what can? 

The consumer does not know the advantages and disadvantages of buying this 

company over another company. We can be certain that the advertising people are 

aware of that fact. Yet, they do not tell us what are the pros and cons of a company. 
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They would rather entertain us and just say that they are more friendly, more helpful, 

more responsive. 

In our free enterprise system, other products, on the other hand, such as the 

automobiles that these companies insure, are evaluated and measured constantly by 

the consumer. The consumer knows the differences in all areas including, but not just, 

purchase price. 

Do we know as little about buying a car as we do about buying insurance? No, 

we know far more about cars than insurance. 

Everything we need to know is available to us, the consumer, when it comes to 

cars. We are always comparing its performance, price, size, gas mileage, etc. And we 

have lots of help in this area. The advertisements tell us in detail and we see for 

ourselves car and truck ads everywhere, all the time. And they are specific, telling us 

quantifiable statistics, real information-not useless information. 

If we cannot tell how good this brand is over others from driving the car or from 

ads or talking to others, we can consult volumes of materials including books and 

magazines that rate cars against each other. We can consult the blue book to see how 

the car holds its value as it ages. The government even evaluates automobiles for gas 

mileage and safety. Everybody knows somebody who knows about car purchasing. 

Ask your mechanic. Literally, we can find out more information for automobiles that we 

will probably ever need or want. 

The owner has ample opportunity to evaluate the product on speed, comfort, 

reliability, performance, durability, and expense to operate. We know every time we fill 

the tank, have the car inspected, serviced, and repaired, and when we trade it in for a 
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newer car, just how much value to place on the purchase of that brand and whether or 

not we will do it again for ourselves and our family. With insurance, however, we know 

far less and hopefully never have a chance to evaluate it closely. There may not be 

anything mythical about our insurance, but we all know (and the law tells us) we must 

have it, and that it gives us peace of mind. 

Justice Provided for Bad Faith 

Because our society is a society of laws, we must provide a court system for 

compensation for all the day to day injuries or deaths in civil cases in order to make the 

person whole. If we did not do this, retaliation may be the result. However, in alleged 

bad faith insurance cases, society goes a big step further. 

In an action arising under an insurance policy, if the court finds that 
the insurer has acted in bad faith toward the insured, the court may take 
all the following actions: 

(1} Award interest on the amount of the claim from the date 
the claim was made by the insured in an amount equal to the prime 
rate of interest plus 3%. 

(2) Award punitive damages against the insurer. 
(3) Assess court costs and attorney fees against the insurer. 

Berg v. Nationwide Mut. Ins. Co., Inc., 44 A.3d 1664 (Pa.Super. 2012), 1170-1171. 

"An insurance claim must be evaluated on its merits alone, by examining the 

particular situation and the injury for which recovery is sought." Berg v. Nationwide Mut. 

Ins. Co., Inc., 44 A.3d 1664 (Pa.Super. 2012) at 1166. 

Unlike the vast majority of goods that we purchase, we may renew insurance 

coverage month after month and year after year without ever being able to evaluate 

what we bought-without any reason to conclude that we shall immediately change 

companies or remain with the same. We can only buy on good faith and trust. This is 

not buyer beware because the buyer may never be able to find out. It is, at best, user 
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beware. Until you use it, you will never know what you got. You may hear stories of 

one insurance company and how good or bad its service is, but you will never really 

know until something happens to you when it may be too late. We purchase and 

repurchase on faith, hope, and trust year after year. Hopefully, we do so without ever 

being in a position to find out what peace of mind we really bought. 

As the Superior Court of Pennsylvania has held: 

Individuals expect that their insurers will treat them fairly and 
properly evaluate any claim they may make. A claim must be evaluated 
on its merits alone, by examining the particular situation and the injury for 
which recovery is sought. An insurance company may not look to its own 
economic considerations, seek to limit its potential liability, and operate in 
a fashion designed to "send a message." [emphasis added] 

Rather, it has a duty to compensate its insureds for the fair value of 
their injuries. Individuals make payments to insurance carriers to be 
insured in the event coverage is needed. It is the responsibility of insurers 
to treat their insureds fairly and provide just compensation for covered 
claims based on the actual damages suffered. Insurers do a terrible 
disservice to their insureds when they fail to evaluate each individual case 
in terms of the situation presented and the individual affected. 

Bonenberger, 791 A.2d at 382. 

The customer trusts that the company will represent her family in good faith, 

protecting her and her family in every way, that will treat her fairly, and properly evaluate 

the claim without looking to its own economic interests. The insured deserves the hope, 

faith, and trust that the insurer will perform as contracted and paid for, not in a fashion 

designed to send anyone a toughness message, and certainly not to us who have 

called them family for all these years. And certainly not for its own economic 

considerations or to limit its own liability. All the customer knows is that if a small, 

medium, large, or extra-large crisis occurs, he is covered by: legal representation and 
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payment of his debts. He trusts that he will not lose everything, and thus enjoys peace 

of mind. 

"An insurance company may not look to its own economic considerations, seek 

to limit its potential liability, and operate in a fashion designed to send a message; 

rather, it has a duty to compensate its insureds for the fair value of their injuries." Berg 

v. Nationwide Mut. Ins. Co., Inc., 44 A.3d 1664 (Pa.Super. 2012) at 1166. 

Insurance companies are well compensated in a way that allows them to operate 

a successful business and accumulate wealth. They must perform their fundamentally 

required services to their insured. The company owes this duty to the insured, to the 

public, and to the industry. It cannot use its massive assets and prominent position to 

take advantage of the very small client. It must not threaten or attempt to or initiate a 

David and Goliath relationship with its insured. 

Sui Juris 

This court reviewed thousands of pages of transcripts and depositions, 

familiarized itself with the contents of dozens of motions, answers, and other pleadings 

contained in 35 boxes and accordion files. We do not complain but simply note that 

which has been produced, filed, accumulated, and developed in its 17 years of actual 

court litigation. Post-trial, since June 21, 2014 more files, motions, and briefs have 

been submitted, legal fees and costs expended, and arguments heard and made as 

defense preserved its issues for its appeal. 

The case began with an automobile accident on September 4, 1996 and ended 

with this court's verdict entered on June 21, 2014, one year ago. Legal and factual 

issues have been tried to both jury and non-jury verdicts, and appeals filed, including 
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previously to the Pennsylvanian Superior Court and to the Pennsylvanian Supreme 

Court. Several millions of dollars have been expended to prosecute and defend this 

case in court, including discovery costs and, especially, legal fees. 

The Bergs placed their trust in Nationwide as did their relatives before them. In 

our free enterprise system, the Bergs could have chosen any other insurance company 

in which to enter into a binding contract agreeing to pay, not insignificantly, for the 

company's duty to provide good faith representation and guaranteed reimbursement for 

damages sustained if there is a motor vehicle collision. 

Nationwlde's Bad Faith Conduct 

"It is the responsibility of insurers to treat their insureds fairly and provide just 

compensation for covered clams based on the actual damages suffered." Berg v. 

Nationwide Mut. Ins. Co., Inc., 44 A.3d 1664 (Pa.Super. 2012) at 1166. 

The Bergs were forced to discover what peace of mind they really bought. 

Plaintiffs contracted with defendant to provide good faith coverage to them, if and when 

they sustained damages to their car from a collision with another party. 

"On the date of the accident, the Bergs were insured by a Nationwide automobile 

policy that covered, inter alia, losses 'caused by collision or upset."' Berg v. Nationwide 

Mut. Ins. Co., tnc., 44 A.3d 1664 (Pa.Super. 2012) at 1167. 

The contract by law required plaintiffs to perform their obligation and timely pay 

the premiums. In return defendant was also obligated by law to produce full coverage 

to plaintiffs as provided in the contract and to do so in good faith. 
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Nationwide had several legal duties 1 and fiduciary obligations that it recklessly 

disregarded. 

1) To promptly process, adjust, and resolve the claim. The collision occurred 19 

years ago. Defendant spent over $3 million to defend a case that could have and 

should have been resolved by following the original estimate that the Berg's Jeep was 

totaled. That would have initially cost Nationwide another $12,500. Instead, defendant 

spent and re-spent that sum of money many times over-more than three thousand 

times for the better part of two decades just to defend the action because it did not 

promptly process, adjust, and resolve the claim. 

Automobile insured's allegations that they contacted insurer to file 
claim for damage to vehicle from automobile accident, that they asserted 
request for prompt payment for repairs, and that insurer acted in bad faith 
by failing to effect prompt, fair and equitable settlement of claim, was 
claim, that arose under insurance policy, as required to support claim 
under bad faith insurance statutes. 42 Pa.C.S.A. § 8371. 

Berg v. Nationwide Mut. Ins. Co., Inc., 44 A.3d 1664 (Pa.Super. 2012) at 1165. 

Defendant recklessly disregarded prompt resolution and adjustment of the claim. 

Its Blue Ribbon repair company (Lindgren) immediately declared the Jeep totaled 

because of the bent frame. This appraisal was soon overruled by defendant. Thus, 

plaintiffs received only a poorly repaired Jeep with a bent frame and numerous defects 

that left it un-crashworthy. That initial appraisal was not followed by defendant for the 

entire time that plaintiffs paid the monthly lease payments while they drove the defective 

Jeep. It was only after plaintiffs made all remaining monthly payments, for over two 

1 In Berg v. Nationwide Mut. Ins. Co, Inc., the Superior Court referred to Toy v. Metropolitan Life Ins. Co., 
593 Pa. 20, 41, 928 A.2d 186. 199 (2007). "[O)ur Supreme Court has held that section 8371 applies in 
any action in which an insurer is called upon 'to perform its contractual obligations of defense and 
indemnification or payment of a loss that failed to satisfy the duty of good faith and fair dealing implied in 
the parties' insurance contract." Further. in footnote number 6. the Cgurt stated that the Bergs are not 
limited in asserting "their 8371 claim in this case, however, since the alleged bad faith conduct here 
occurred during the processing of an actual claim." 
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years, that Nationwide did follow the initial appraisal that the Jeep be totaled. It was 

only then, immediately after plaintiff made their last monthly payment that defendant 

totaled the Jeep and compensated the leasing company, not the plaintiffs, for the total 

value of the Jeep. This was by no means a prompt resolution of plaintiffs' claim. The 

case is still ongoing. The plaintiffs have not been compensated under the terms of the 

contract. 

2) The Bergs were never informed why it took over four times longer to repair 

their Jeep. They were continuously led to believe the Jeep was safe for use, and 

defendant never told them that the Jeep was immediately totaled and that it had to be 

taken to a third party auto body company because Lindgren could not repair it. 

3) Was there a violation of the Uniform Insurance Practices Act and Unfair 

Claims Practices Act? Yes, as determined by a jury under the then existing facts of the 

2004 trial. 

4) Was there a violation of the Motor Vehicle Physical Damage Appraiser Act? 

Yes, as determined by this court in our non-jury bad faith trial. 

This court again looks to the guidance from our appellate court in answering 

Questions 2, 3, and 4. 

In determining whether automobile insurer acted in bad faith 
relating to insureds' claim for total loss damage to vehicle, under bad faith 
insurance statute, by interfering with total loss appraisal and later returning 
vehicle to them despite known structural deficiencies in repairs that 
created potentially dangerous condition, "bad faith" could be premised on 
insurer's alleged violations of catchall provision of Uniform Trade practices 
and Consumer Protection Law and Motor Vehicle Physical Damage 
Appraiser Act. 42 Pa.C.S.A. § 8371: 63 P.S. § 201-2(4)(xxi). 

Berg v. Nationwide Mut. Ins. Co., Inc., 44 A.3d 1664 (Pa.Super. 2012) at 1165. 
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5} Was there a failure by defendant to follow its own claims handling guidelines? 

Yes, by overruling lindgren's appraisal and sending the Jeep, without plaintiffs 

approval or knowledge, to be worked on by a third party repair shop for it to try to 

straighten out the bent frame. Nationwide's appraiser made his determination without 

lifting a tool and never issued a written appraisal as required by law and regulations. 

Plaintiff seeking damages for an insurer's bad faith conduct under 
the bad faith insurance statute may, in addition to other available methods, 
attempt to prove bad faith by demonstrating that the insurer has violated 
one or more provisions of related Pennsylvania insurance statutes or 
regulations, even if those provisions do not provide for private rights of 
action. 42 Pa.C.S.A. § 8371. 

Berg v. Nationwide Mut. Ins. Co., Inc., 44 A.3d 1664 (Pa.Super. 2012), 1165-1166. 

6} Was there a failure to make a timely offer of settlement? There most certainly 

was. Defendant tries to divert the blame for this unprecedented endless and protracted 

litigation to plaintiffs. Of course, the only one who could settle this case was Nationwide 

if it had made a legitimate offer. Instead it sent a scorched earth message to litigants 

and the plaintiffs bar that they cannot fight Goliath, especially in small claims cases 

because their lives will be made miserable. Nationwide will dig in its heels and fight all 

the way to the end. Plaintiffs simply could not afford to dispute defendant, to hire a 

lawyer, and fight it in court. Plaintiffs had better do it Nationwide's way. After all, what 

lawyer will take plaintiff's case against Nationwide on a contingency contract? Certainly 

plaintiffs cannot afford to pay for all the legal fees and costs that will be necessary to 

fight defendant in court. 

7) Did defendant elevate its own interest above the interest of its insured? Yes, if 

defendant, Nationwide, could save $12,500 by repairing rather than replacing plaintiff's 

un-crashworthy automobile in just this one case, in how many other cases would the 
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adjusters follow the same procedure? If the answer is in the hundreds or more, the total 

profits to the Nationwide company would easily be in the millions of dollars. Although, in 

our case, we have no evidence of its Pennsylvania Best Claims Practices Manual 

controlling and setting policy in property claims adjustments, we do have independent 

substantiated evidence that defendant's Pennsylvania Best Claims Practices Manual 

applied to smaller claims and that it "was in existence since 1993 and was used by 

Nationwide's employees as their primary guide to evaluating, valuing, and negotiating 

claims," page 381 Bonenberger. For all these reasons, this court did not abuse its 

discretion in awarding punitive damages. 

• Defendant next suggests that the jury's finding that defendant did 

not commit fraud and the previous court's denial of trebling 

damages under the UTPCPL weigh strongly against any punitive 

damage award. 

This argument is disingenuous. After five days of trial, the jury returned a verdict 

that defendant had violated the catch-all provision of the UTPCPL and awarded 

compensatory damages of $295.00 against defendant. The Superior Court held that 

the jury's finding that defendant violated the UTPCPL constituted some evidence of bad 

faith conduct by defendant. Thus, there is no evidence that the jury did not find a lack of 

fraud by defendant. Indeed, the opposite is true. 

"[J]ury's finding that insurer violated catchall provision of UTPCPL was some 

evidence of bad faith." Berg v: Nationwide Mut. Ins. Co., Inc., 44 A.3d 1664 (Pa.Super. 

2012) at 1164. 
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The prior judge's refusal to treble damages or award punitive damages is 

irrelevant. The Superior Court found that "the trial court's arguments here reflect a clear 

misunderstanding of the nature of the Bergs' claims under section 8371" (Berg at 15). 

The Honorable Albert A. Stallone was reversed and the case was remanded for a new 

trial. The claim of bad faith was at issue in the trial before the undersigned. 

In defense of Judge Stallone, only the tip of the iceberg of the bad faith evidence 

was discovered and known to plaintiffs' counsel and to the court when the jury and 

Judge Stallone tried this case in 2004. For instance, the evidence by 2004 was that 

$922,000 had been spent in defense legal fees; however, on testimony before the 

undersigned in 2013, another $907,543.00 that was never disclosed by defendant was 

found to have been spent in October 2004 alone! This was discovered independently 

by plaintiffs' auditor who testified in the trial before this court. 

The Superior Court in its Opinion referenced that defendant had spent $922,000 

through 2004 to litigate this case rather than settling with its policyholders and that the 

cost of legal fees and expenses are relevant issues determining bad faith. Berg v. 

NationwideMut. Ins. Co., /nc.,44A.3d 1664(Pa.Super. 2012), 1176-1177. 

Also, under oath defendant admitted in its verified response to plaintiffs' 

interrogatories of May 28, 2013, that it paid its attorneys $1.173 million plus $110,602 in 

expert witness fees. Defendant's sworn answer in 2013 shockingly did not include a 

half million dollars, the correct amount, it had spent in legal fees and expenses up to 

2004, nine years before! 

So if it spent $1,829,543 by 2004 ($922,000 + $907,543), how much did it really 

spend by May 28, 2013 when it answered the interrogatories? We know that it certainly 
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was not the $1,283,000 figure that it answered under oath because it fails to include a 

half million dollars as stated. In addition to the figure being at least $500,000 below 

what it spent through 2004, it fails entirely to include any payment for the next 9 years! 

(2004 to 2013). Perhaps another half million dollars or more was paid making the 

truthful total amount of fees and costs incurred in Nationwide's answer under oath 

perhaps a million dollars more! Again the Superior Court told everyone that the costs of 

legal fees and expense are relevant issues determining bad faith. Is that why defendant 

failed to reveal up to another million dollars in its answer? 

• Defendant asserts next that this court failed to apply Pennsylvania 

law regarding the award of punitive damages. 

This statement is ridiculous. The prior Opinion and this Opinion thoroughly 

address this court's reasons for the imposition of punitive damages and took into 

consideration Pennsylvania law in imposing punitive damages. 

Punitive damages are awarded only for outrageous conduct, that is, for acts done 

with a bad motive or with a reckless indifference to the interests of others. Wealth is 

considered in the assessment of the amount of punitive damages because if a wealthy 

person commits a heinous act, nominal punitive damages will not deter either that 

person or any other similarly situated person from committing a similar act. Vance v. 46 

And 2, Inc., 920 A.2d 202 (Pa. Super. 2007). 

This court cited many acts of outrageous conduct on the part of defendant and 

found that punitive damages must be awarded. This court awarded $18 million in 

punitive damages due to the outrageous acts of defendant and its great wealth. As 

stated in the Decision, defendant has more than $14 billion in Statutory Surplus. This is 
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three times the amount required by state regulators. Defendant stipulated that an $18 

million punitive award equals only 0.2% of defendant's $9 billion in excess Statutory 

Surplus. This award, as stated in the Decision, has little or no impact upon defendant; 

however, although it is minimal, it is steep enough to punish defendant and to warn 

other insurance companies to follow the law. Thus, this court applied Pennsylvania law 

in awarding punitive damages, and, in fact, followed what the evidence was of the 

stipulated impact of an $18 million award of punitive damages. Again, this $18 million 

figure and its impact was stipulated to by both sides and defendant offered no additional 

testimony on this issue. 

• Defendant's final argument concerning punitive damages Is that the 

award violates the Due Process Clause of the United States 

Constitution because the award is grossly excessive and 

unconstitutional under the factors set forth by the United States 

Supreme Court, attorney fees cannot count as compensatory 

damages for purposes of calculating an acceptable ratio to punitive 

damages, and this court based the punitive damages on purported 

misconduct towards policyholders other than plaintiffs. 

This argument fails. As stated in the Decision, the United States Supreme Court 

identified three important guideposts for punitive damages: the degree of 

reprehensibility of the defendant's conduct; the disparity between the actual or potential 

harm suffered by the plaintiff and the punitive damage award; and the difference 

between the punitive damages awarded by the jury and the civil penalties authorized or 

imposed in comparable cases. In its Decision, this court discussed these guideposts 
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and their relationship to the defendant in the case at bar. For those reasons, the award 

is neither grossly excessive nor unconstitutional. 

• Defendant submits that attorney's fees cannot count as 

compensatory damages for purposes of calculating an acceptable 

ratio to punitive damages. 

This issue is without merit. In Ho/luck v. Erie Ins. Exchange, 842 A.2d 409 (Pa. 

Super. 2004), the compensatory damages in the bad faith claim were limited to 

attorneys' fees, costs, and interest of $278,835.00. The award of punitive damages was 

in the amount of $2.8 million. The Superior Court concluded that in considering Erie's 

reprehensible conduct, due process was not violated as a result of the disparity 

between the actual or potential harm suffered by the plaintiff and the punitive damages 

award. Therefore, attorneys' fees can be used for the purposes of calculating punitive 

damages, and the ratio between the two can be quite high. 

In the case sub judice, the potential harm to these plaintiffs and others was 

profound. The Potosnak Report which detailed and alerted defendant to the extensive 

problems with the plaintiffs' Jeep was not communicated by defendant in any way to 

plaintiffs or their counsel for five years. This is the apex of defendant's bad faith in our 

case. It was finally disclosed when defendant was forced to do so as a result of 

plaintiffs' motions for admissions which defendant opposed. Defendant only disclosed 

this report to prevent the accusation of further wrong doing. 
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1. 

Summation of Violations of Defendant's Duty to Warn/Inform/Disclose 

Important Opinions and Facts to Its Insured 

Plaintiffs were not provided a copy of the September 10, 1996, total loss 

evaluation as required by the applicable insurance regulations. The plaintiffs were not 

even told that the opinion of the assigned appraiser was that the vehicle was a 

structural total loss because the frame was twisted. Defendants defied and ignored the 

September 10, 1996 appraisal and informed plaintiffs of the September 20, 1996 

appraisal only. Defendant attempted to pull the wool over their insureds' eyes by never 

disclosing the existence of the initial appraisal. 

2. Plaintiffs were not advised that the damage to their vehicle was such that 

the BRRP facility (Lindgren) with whom they contracted for body work, did not possess 

the proper equipment to straighten the frame damage and, thus, was unable to attempt 

the repairs. 

3. Plaintiffs were not advised or consulted with regard to defendant's 

decision to have their vehicle taken to an undisclosed repair facility to attempt structural 

frame repairs. Plaintiffs gave no permission and did not contract with the third party 

repair facility for the repair of the Jeep. Defendant, alone, made the decision to vacate 

the total loss appraisal and transport the vehicle to another repair facility; by not 

informing their insured of the facts, defendant ill-treated plaintiffs and ignored its duty to 

their insured. 

Of course, the decision of which person or company to contract with for repair is 

solely that of the Bergs. Not only did the Bergs not make this important contractual 

decision and not only were they not even informed of the serious damage issues, 
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4. Defendant did not warn or advise plaintiffs about the vehicle, but instead, 

paid the claim benefit directly to its BRRP facility. Defendant's dishonesty continued to 

be shown by this example. Plaintiffs were not only misled, but also uninformed by 

defendant. This conduct is nothing less than unconscionable. This arrogance and 

disrespect were increased to a new level when it returned the Jeep with all of its defects 

and safety risks without any warning to the Bergs of what the Jeep had been put 

through in an attempt-which failed to fix it. 

5. On April 14, 1998, pre-complaint depositions were taken at which time 

plaintiffs discovered, for the first time, that their vehicle was originally appraised as 

structural total loss due to a badly twisted frame. 

6. At trial in 2004, Mr. Bashore admitted that the Potosnak Report was an 

ordinary claim-file entry from Mr. Potosnak to Mr. Bashore, documenting structural 

repair failures and the non-replacement of structural components, rather than a 

communication to counsel; thus it was not and is not protected by attorney/client 

privilege. Defendant kept this damning report hidden from its own insured, the people 

who had placed their trust in Nationwide for years. 

7. Defendant's Answer to plaintiffs' complaints was verified by Mr. Bashore. 

Despite Mr. Bashore's later admissions (asstated above in #6), that the Potosnak 

report documented extensive repair failures, he had denied in defendant's answer to 

plaintiffs' complaint that there were any structural repair failures. His untruthful answer 

refused to admit any repair issues despite having the Potosnak report in hand. The 

44 



l•J 
/J,i 

Verification was expressly made subject to the penalties of 18 Pa. C.S. § 4904 relating 

1'J to unsworn falsification to authorities. 
11:1 

8. Preceding the trial before Judge Stallone, defendant had made 

approximately thirty redactions to its claim log which it asserted were all protected under 

attorney-client privilege; however, many of these redactions were to log entries created 

before the litigation even started. Nearly every one of defendant's redactions remained 

undisclosed at the said trial. However, nearly every one of defendant's redactions was 

overruled by this court in a subsequent in camera discovery relief hearing. This court 

concludes that Nationwide, contrary to its duty in the discovery rules of civil procedure 

to provide relevant, important facts, wrongly used an alleged attorney/client relationship 

to accomplish its intent to hide this discoverable material from its insured. 

9. In addition to concealing the Potosnak Report through five years of 

litigation, other evidence remains missing. Corroborating evidence confirms the 

following should exist and, yet, has never been produced: 1) more than two 

photographs of the damaged Jeep taken at the time it was declared a structural total 

loss-for which defendant untruthfully had previously answered that no photos ever 

existed! 2) The September 10, 1996 appraisal declaring the Jeep a structural total loss 

was never produced although it was referenced in defendant's claim file. 3) The BRRP 

documents used by defendant to document the findings of its routine monthly 

inspections were never produced. 

10. Defendant concealed $907,543 in spent legal fees in 2004. Thus, it paid 

at least $1,827,543 by 2004 (the $992,000 that the Superior Court had concluded was 

relevant added to this $907,543 that was paid on October 6, 2004 but only came to light 
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in the trial before the undersigned in late 2013). This was done after defendant 

answered and verified under oath that it had paid a total of $1,283,602, a half million 

dollars less. This figure was used by defendant to answer plaintiffs interrogatories. 

Defendant in the interrogatories not only failed to disclose this additional $907,543 paid 

in October 2004 but also therefore reported no additional legal fees and expenses for 9 

more years of litigation from 2004 to 2013. The bottom line is that defendant failed to 

report perhaps a million dollars in legal fees and expenses when it was on notice that 

the Superior Court allowed the issue of legal fees to be used in the bad faith insurance 

case. 

The Bergs sought to introduce evidence of Nationwide's litigation 
strategy and practices in this case for substantially identical reasons as 
those outlined in Bonenberger. The Bergs contend that Nationwide 
implemented a litigation strategy that called for aggressive tactics 
designed to deter the filing of small claims. Bergs' Brief at 50. They 
further contend that Nationwide documented this litigation strategy in a 
claims processing manual ("Best Claims practices"), and that as a result, 
the trial court erred in refusing to permit testimony regarding the amounts 
paid by Nationwide to its attorneys in the case. Bergs' Brief at 49-55. 
Based upon Bonenberger, we agree and conclude that on retrial the Bergs 
should be permitted, subject to the laying of proper foundation and 
authentication of any related documents, to introduce evidence regarding 
Nationwide's alleged litigation strategy in an effort to establish bad faith 
conduct under section 8371. 

Berg v. Nationwide Mui. Ins. co., Inc., 44A.3d 1664 (Pa.Super. 2012) at 1177. 

• Defendant's last contention regarding this issue is that this court 

based the punitive damages award on purported misconduct 

towards policyholders other than the plaintiffs. 

This contention is false. This court based the award on the outrageous acts that 

defendant practiced on these plaintiffs. Plaintiffs paid thousands of dollars in premiums 

to Nationwide for many years. Nationwide provided in return its lawful duty of honest, 
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good faith representation in the event plaintiffs ever needed it. Plaintiffs bargained for 

defendant's treating them fairly, for Nationwide to evaluate the claim on its merits alone, 

for plaintiffs to be compensated for the fair value of their damages to the extent of the 

amount of coverage and for Nationwide to competently provide legal representation. 

Sadly, defendant obviously did not view the contract and its duty the same. 

By replacing the September 10, 1996 total loss appraisal, defendant stood to 

save money on the claim payment via confidential BRRP discounts captured only if the 

vehicle was repaired, including discounts on parts and labor. Most significantly, the 

Jeep repairs saved defendant 50% of the replacement loss or approximately 

$12,500.00. Nationwide looked to its own economic considerations to increase its profit 

margin by lowering its claims due in an attempt to limit its potential liability and operate 

in a fashion consistent with how it operated in Bonenberger. It continued to send a 

message to the plaintiffs' bar to take only what Nationwide offers to settle in small 

claims or you will lose after paying a huge price to fight them. All of this was contra to 

defendant's obligation of good faith representation as enunciated by our appellate court. 

The Bonenberger court found that defendant, in small claims cases, used an 

internal practice manual detailing aggressive litigation tactics intended to create a 

perception in the legal community that defendant was a defense-minded carrier. This 

court found that the practice manual was still in use at the time of this claim. That is the 

only reference by this court to other policyholders in the Decision. 

The actual wording of defendant's "Best Claims Practices Manual of 1993 and 

Beyond," is applicable to the facts in our case. Defendant's defense strategy reinforced 

that which it had advertised as a philosophy that it was a "defense-minded carrier in the 
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minds of the plaintiffs legal community." The strategy was to avoid litigation by 

"implementing a more aggressive posture in handling smaller claims cases of lesser 

exposure (i.e. cases not exceeding $25,000)." This strategy created and reinforced a 

defense-minded perception. 

Our case fits this description like a glove fits a hand: 

1. Defendant told lawyers everywhere, it is a defense-minded carrier, 

especially the plaintiffs' bar. 

2. It hoped to avoid litigation by implementing a tough defense 

strategy by creating roadblocks and escalating expenses, making it impossible to 

justify fighting Nationwide in court. 

3. The original claim did not exceed $25,000. 

4. By fighting the Bergs for 19 years rather than settling the case 

Nationwide is still able to broadcast that same philosophy telling the plaintiff's bar 

even today that neither the Bergs nor their attorney will ever succeed. This case 

is known to perhaps every litigation attorney in Pennsylvania. The message to 

them continues to be you cannot beat us on a small claims case and Berg v. 

Nationwide is a valuable reminder to the Pennsylvania's bar of that being the 

case today and that being the case for the past two decades. 

Its defense minded strategy will be broadcast several more times as this case 

goes through the appeal process. Its tough philosophy is communicated to 

Pennsylvania's bar by Nationwide's never ending defense strategy in this case. 

Defense expert, Constance Foster, testified that a claims manual itself can be 

used against the defendant as evidence of bad faith (Transcript, 191 ). She defined a 
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Scorched Earth Strategy as when a defendant attempts through various mechanisms to 

overwhelm the plaintiffs. This court finds that defendant's errors of commission and 

omission, as set forth, fit Ms. Foster's definition of the Scorched Earth Policy in the case 

sub judice. This court finds that plaintiff proved defendant's bad faith by clear and 

convincing evidence. Defendant's said claims strategy stands alone as having been in 

full force and effect during the time period 1993 until it may have been stopped and 

changed by Nationwide at a later time, obviously, not prior to 2002. However, 

regardless of whether or not the tough claim strategy did end, Nationwide's most 

effective advertising of its tough philosophy to the plaintiff's bar occurred when this 

court's decision in this case one year ago became the number one requested opinion by 

the lawyers of Pennsylvania in 2014 as reported in the Legal Intelligencer: Who can 

afford a legal fight with the insurance company for 19 years even if you do win? 

Finally, at the depositions scheduled by plaintiffs for discovery early in this case, 

four of defendant's high ranking employees testified that the Bonenberger tough 

defense procedures manual was still in full use in claims processing. However, at the 

first trial in 2004, all four testified under oath they were all mistaken -that the said 

procedures manual was discontinued. 

This court finds defendant was further motivated to repair rather than pay full 

replacement costs because of the confidential Blue Ribbon discounts captured only if 

the vehicle is repaired, including discounts on parts and labor. The payback to 

defendant for parts and labor by each Blue Ribbon repair shop across the country adds 

perhaps millions of dollars of further motivation to repair, not replace, a policyholder's 

damaged or destroyed vehicle. 
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Therefore, the punitive damages were based on the aforesaid reasons and as a 

deterrent for future violations by defendant and other insurance companies. 

• Defendant's last issue concerns its argument that this court abused 

its discretion In awarding interest in contravention of the bad faith 

statute. First, defendant contends that awarding Interest on 

attorneys' fees is contrary to Pennsylvania law and to the purpose of 

prejudgment Interest. 

This issue is meritless. An award of interest for the insurer's bad faith toward its 

insured is within the sound discretion of the trial court. The governing statute, 42 

Pa.C.S.A. § 6371, permits the trial court to calculate interest on the entire verdict. 

• Defendant also asserts that the interest award is grossly excessive, 

including to the extent that this court awards plaintiffs compound 

interest rather than simple Interest. 

This issue is without merit. This court awarded statutory interest. By operation 

of law, it denied plaintiffs' request for compound interest because it did not timely mold 

the Verdict to grant the compound interest. 

• Defendant's last complaint Is that Interest should not have been 

granted to the vast majority of the attorneys' fees award due to 

plaintiffs' delays in litigating this case. 

This issue is a frippery. Most of the delays in this case were due to plaintiffs' 

attempts to receive discoverable materials and defendant's conduct in concealing 

discoverable evidence. 
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·;~; Defendant argues that extensive delays were caused in plalntiff's filing and 
ltl.1 
li:i._ ~J: refiling its amended civil complaint. Although plaintiffs filed eight amended complaints, 

~~
1 all of them were filed by October 25, 1998, approximately ten months after the litigation 

began on January 23, 1998, Assuming arguendo, that plaintiffs can be faulted with 

delays through October 25, 1998, almost all of the seventeen-year delay since then was 

due to defendant's aggressive, defense-minded claims strategy, In addition to 

concealing the Potosnak Report, other evidence still remains missing today, including: 

photographs of the Jeep when it was declared a structural total loss; the September 10, 

1996 appraisal declaring the Jeep a total loss; and the Blue Ribbon inspection 

documents more specifically repeatedly used by defendant to document the findings of 

its routine monthly inspections. 

Defendant clearly followed a litigation strategy designed to "starve out" and wear 

down plaintiffs and their counsel. Nationwide's message: the wealthy and powerful 

corporation could wait 20 years or until the end of time, while plaintiffs' counsel tires of 

waiting for compensation from his clients to pay his legal fees and expenses or if 

plaintiffs are able to pay their legal fees, Nationwide could wait until the end of time for 

plaintiffs to grow weary of spending hundreds of thousands of dollars to compete with 

defendant's billions. 

Moreover, defendant never tried to settle this case amicably and forced plaintiffs 

to continue the litigation to achieve justice. Mr. Chett testified that defendant forgot 

about its insured, and the insured is the person to whom it owes a duty to discharge 

under the insuring agreement. Defendant convinced Judge Stallone to allow it to 
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dispose of the Jeep. The most important piece of evidence was consciously and 

intentionally destroyed by Nationwide in the early years of this marathon litigation. 

Defendant has done everything it possibly could to stonewall the claims 

processing disposition for its insured. It failed, dismally, to treat the Bergs' fairly to 

properly remediate the claim. It looked to its own economic considerations and has 

sought to limit its potential liability and operated in a fashion designed to send a 

message. It breached its duty to compensate its insured for the fair value of their 

injuries. Insurers must treat their insured fairly and provide just compensation for their 

claims based on the actual damages suffered. As the Honorable Court in Bonenberger 

concluded, "insurers do a terrible disservice to their insured when they fail to evaluate 

each individual case in terms of the situation presented and the individuals affected." 

For these reasons and those noted in this court's Decision, the contention of 

delay by plaintiffs is absurd. 

CONCLUSION 

"Our Supreme Court has long recognized that 'the utmost fair dealing shall 

characterize the transactions between an insurance company and the insurer'. Dercoli 

v. Pennsylvania Nat. Mut. Ins. Co., 520 A.2d 906 (1989)." Berg v. Nationwide Mut. Ins. 

Co., Inc., 44 A.3d 1664 (Pa.Super. 2012) at 1170. 

No one from defendant warned the plaintiffs that the Jeep was dangerous to 

drive or that it should be immediately recalled. Even after the Potosnak Report was 

provided to defendant, it did not immediately total the Jeep and give plaintiffs any 

remedy. Defendant hid the report from its insured-it hid the fact that the car was 

defective and un-crashworthy. It did not promptly recall plaintiffs' Jeep and replace this 
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dangerous instrument with a loaner car. Instead, defendant refused to settle this case 

and poured more money into defending it without ever warning plaintiffs not to drive the 

Jeep. Defendant simply buried the evidence and hid the fact that it knew anything 

about this report and what it meant to the safety of anyone in a collision. It has been 

unscrupulous in this litigation by failing to produce documents required by law and by 

answering dishonestly. Returning the Jeep to plaintiffs with a bent frame that could not 

protect its f}?PUP~~ts.ir,.a .. car crash was nothing short of exposing the insured to an 
I •••••.• ~-h- ... I t •. 

unjustifiab!e}!~~~~~~!or Injury in the event of a collision. 

In accordance with the foregoing Opinion this court submits that defendant's 

appeal should be denied and this court's Verdict affirmed. 
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DANIEL BERG and SHERYL BERG, 
Plaintiffs 

VS. 

NATIONWIDE MUTUAL INSURANCE 
COMPANY, 

Defendant 

: IN THE COURT OF COMMON PLEAS 
: OF BERKS COUNTY, PENNSYLVANIA 

: CIVIL ACTION-LAW ·' •' 
. ") 

·• ·- --· ·-, 
: NO. 98-813 
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INTRODUCTION 

On September 4, 1996, Plaintiff, Sheryl Berg, the policyholder of a collision 

insurance contract with Defendant, Nationwide Mutual Insurance Company, was driving 

her 1996 Jeep Grand Cherokee, insured by Defendant, when she was hit by another 

vehicle; fortunately, neither party was injured in the collision. The only issue in this 

sixteen-year-old case is if Defendant breached its fiduciary obligation to Plaintiffs. The 

ensuing litigation marathon is a significant factor found by this court in resolving the bad 

faith claim brought by Plaintiffs against Defendant. Defendant's fiduciary obligation to 

Plaintiff arose by the parties entering into a contract whereby the physical damage 

coverage for the collision required Defendant to, inter alia, 1) pay for the loss or 2) 

repair or replace the damaged parts. 

Defendant's first damage estimate, dated September 10, 1996, concluded that 

Plaintiff's vehicle should be "totaled," the present value, at the time of the collision being 

$25,000. However, that was not the final resolution. Defendant vetoed this appraisal 

and a second estimate, ten days later, called for the Jeep to be repaired. This saved 

Defendant approximately half of the $25,000 expense to replace the Jeep. The repair 
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process began immediately but took nearly four months until complete. Defendant's 

position to repair rather than total and replace the Jeep, never changed until the 

expiration of the lease in December 1998, twenty-eight months after the collision. Until 

the Bergs completed their remaining monthly payments on the lease agreement with 

Summit Bank, they were forced to drive what they claim is a defectively repaired Jeep. 

They further claim that the Jeep, after the four months of attempted repairs was not 

crashworthy, that it could not withstand a collision because of the permanent frame 

damage. When all lease payments were paid by Plaintiff, Defendant, in 

December 1998, suddenly changed its mind, totaled the car, and paid Summit Bank 

$18,000 to settle the claim and obtain ownership of the Jeep. Defendant's attempt to 

save one half of the $25,000 cost of replacement by repairing the Jeep was not the end 

but the beginning of this long, drawn out claim. Defendant's $12,500 repair quickly 

increased in total cost to the Defendant, to nearly double the original replacement cost 

of $25,000. However, that increase has proven to be only a drop in Defendant's 

expenditure bucket. The parties have been in litigation for over 16 years and Defendant 

has paid in excess of one hundred times the original Jeep replacement costs in legal 

defense costs alone. 

QUESTIONS RAISED 

This court must confront the ultimate decision to total the Jeep twenty-eight 

months after the collision. Is it just a coincidence or evidence of intent by Defendant to 

punish the Plaintiffs? And/or part of a conscious effort by Defendant to initially save 

money on the claim which got completely out of hand? As stated, Plaintiffs were not 
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relieved of their monthly lease payments. They paid the down payment and finished the 

last of the monthly payments in the thirty-six month long lease when all of a sudden the 

Jeep was immediately totaled by Defendant. Was this a conscious plan by Defendant 

to wait until Plaintiffs paid off the lease? Of course, the cost of the lease obligation and 

the value of the vehicle itself depreciated each month of Plaintiffs' payment and use 

which reduced the value of Plaintiffs' claim that Defendant was obligated to pay from 

$25,000 from September 4, 1996 to $18,000 in December 1998. Was this a 

meaningless coincidence or somehow an intentional act of omission or commission by 

Defendant? 

The said contract is a first party agreement that requires Defendant to 

compensate and legally represent Plaintiffs in any claim filed for damages sustained in 

a motor vehicle collision. Defendant's defense is that it totaled the Jeep at this time 

solely because it wanted ownership of the suspect vehicle to prepare and preserve its 

defense. Or did Defendant ultimately total the Jeep and secure its ownership to protect 

itself from any potential future litigation to a third party who next leases or buys the Jeep 

because the bent frame makes the Jeep unsafe in sustaining a collision? 

FINDINGS OF FACT 

Defendant, for three years, refused to pay to replace Plaintiffs' Jeep, regardless 

of the changing circumstances over that time period, including the following findings of 

fact by this court: 

1. Defendant's initial inspection report of September 10, 1996, indicated the 

Jeep could not be repaired. The report declared it a total loss due to a twisted frame. 
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2. Instead, Defendant then attempted to repair the Jeep and vetoed the first 

estimate. The second estimate, of September 20, 1996, called for repairing the Jeep. 

That estimate, however, did not call for the Jeep to be fixed by taking it to a third party 

repair facility despite the fact that Defendant immediately concluded that the third party 

was better equipped for straightening twisted frames because Defendant's Blue Ribbon 

repair body shop did not have the equipment to correct the defective frame. 

3. This repair by a third party was action taken by Defendant without the 

knowledge or consent of Plaintiffs. 

4. Defendant needed nearly four months possession to repair the Jeep. The 

Jeep was finally returned to Plaintiffs December 30, 1996. 

5. Defects were immediately and thereafter regularly reported to Defendant 

by Plaintiffs who returned the Jeep to the repair shop on several occasions to correct 

various continuing problems. 

6. Defendant finally totaled the car by the end of 1998. It wrote and faxed to 

Summit Bank on January 13, 1999, a letter threatening strong legal action if Summit 

Bank did not perform immediately in transferring the automobile to Defendant: 

We insist that this contract be honored and that the title to the 
vehicle be forwarded to this office immediately. Please understand that if 
the Bank does not perform pursuant to its agreement with Nationwide, we 
will initiate the proper legal action to enforce the Company's rights under 
the contract with Summit Bank. 

Referencing Exhibit 27, letter dated January 13, 1999, from Matthew Stool, Esquire, of 

Post and Schell, PC, on behalf of Defendant, to Bruce Wunsch, Assistant Treasurer of 

Summit Bank. 
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BLUE RIBBON REPAIR PROGRAM 

7. Defendant partnered with Linden Chrysler Plymouth and developed a 

direct Blue Ribbon Repair Program. 

8. Doug Joffred, the manager of Lindgren's body shop, was the assigned 

appraiser for the Jeep. He was the appraiser who inspected the Jeep six days after the 

collision (September 10, 1996 appraisal report) and declared the Jeep a $25,000 total 

loss. Ten days later, Mr. Joffred revised his report (September 20, 1996) to a repair 

estimate because it did not meet the 80% economic threshold. If it did, it would be a 

total loss. Instead, the repair cost was estimated to be only 50% of Jeep's total value. 

The bottom line is that Defendant would have paid several thousand dollars more if the 

Jeep had been totaled (it would have had to pay $25,000 minus the salvage value); but 

by repairing the Jeep at $12,300, Defendant saved nearly $13,000. 

FIRST ESTIMATE 

9. Mr. Joffred, therefore, did not total it for economic purposes. He is the 

repair shop manager and knows it would have been too much of a loss to total it if it 

could have been repaired. But he did total it in his first report, so this court concludes 

the Jeep must have been found by him to be damaged to the point that, regardless of 

the cost to Defendant, the Jeep was too damaged to safely drive. This court must 

conclude thus that the Jeep could not be adequately repaired. 

10. On September 10, 1996, Doug Witmer, Defendant's' top adjuster, 

interceded in Mr. Joffred's first estimate. Mr. Witmer testified that Defendant would 
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have been unable to recover the difference in the salvage value. Mr. Joffred, thus, 

revised his estimate from totaling the Jeep to repairing it. 

SECOND ESTIMATE 

11. Mr. Joffred's report of September 20, 1996, the second estimate, reduced 

the cost to Defendant to $12,326.54. This second estimate cut Defendant's expenses 

approximately in half. Although the original estimate was completed on September 10, 

1996, it was then vetoed and the September 20, 1996, $12,326 repair estimate report 

substituted in its place. 

12. The September 10, 1996 report disappeared and was never produced by 

Defendant throughout this litigation. 

THE REPAIR 

13. Although the testimony was that the repair job should have taken 

approximately twenty-five days, four months were spent repairing the Plaintiffs' Jeep. 

14. Regardless, it is clear that the Jeep was not repaired sufficiently. This is 

verified by the expert inspection reports, including those of Defendant, most of which 

call for further repair or replacement of the repaired Jeep. This fact was verified by 

Defendant's expert, Constance Foster, former Pennsylvania Insurance Commissioner. 

15. The testimony is that the frame was not able to be straightened to allow 

the holes to align for the screws and bolts to be reinserted. That resulted in unusual 

wear on the front tires in a short period of time. The said bolts could not be inserted in 

the holes because of the misalignment, so the frame had to be welded together. The 
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fan blades had to be reduced in length; it continued to make contact with the fan shroud 

because of this misalignment. 

JEEP TOTALED TWENTY-EIGHT MONTHS POST COLLISION 

16. One of the most telling portions of the testimony revealed that Defendant 

did ultimately give Plaintiffs what they demanded - the totaling of the Jeep. Defendant 

paid the remaining balance on the loan and the cost of the transfer of title in its name. 

Title of the Jeep was transferred to Defendant in December 1998, ending the 

repair/totaled debate. 

17. Defendant's timing for the totaling of the Jeep meant that the Plaintiffs 

received no further reimbursement from Defendant for their lease down payment and for 

all of the 36 monthly lease payments by Plaintiffs on the Jeep. 

The Potosnak Report, with its extensive problems with Plaintiffs' Jeep set forth in 

great detail, was not communicated in any way to the Bergs or their counsel by 

Defendant for five years until it was forced to do so as a result of Plaintiffs' motions for 

admissions. This is the first time that the Plaintiffs or their attorney knew anything about 

it. Only then did Defendant release the report. No one told Plaintiffs that Defendant will 

fix the problems immediately, that Plaintiffs should take the Jeep to any body shop to 

repair it, and that Defendant would pay the cost. No one from Nationwide warned the 

Bergs that the Jeep should not be driven. Plaintiffs were not told to park the Jeep and 

that Defendant will tow it in for service. Defendant did not immediately total the Jeep 

and get Plaintiffs another vehicle or pay off the lease and arrange for a replacement. 

No one instructed Plaintiffs that they should not drive the car and that Defendant would 
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pay for a rental until the vehicle is finished. Instead, Defendant simply buried the 

evidence and hid the fact that it knew anything about this report and what it means to 

the safety of anyone in the Jeep in a collision. Immediately after the inspection, Bruce 

Bashore knew about everything in the Potosnak Report. Bruce Bashore Page 267, 12- 

29. Steven Potosnak, Bruce Bashore, and other unnamed employees of Defendant 

knew of the damaged parts and potential danger of a collision but no action was taken 

by Defendant to correct this dangerous situation for its policyholders and the cover-up 

continues. Page 268 1-5. Page 278, 25. Page 279, 1-5. Page 281, 11-12. 

Defendant's expert, Former Pennsylvania Insurance Commissioner, Constance Foster, 

on page 203, 14-25, of the notes of testimony for the remanded trial before this court 

testified as follows: "Well, ultimately to protect the Potsnaks (sic) [she meant the Bergs] 

and to protect the value of the automobile as potential future evidence, the automobile 

was purchased by Nationwide." It was Ms. Foster's opinion that the Jeep was totaled 

and purchased by Defendant to protect the Bergs from future liability. 

THE COURT: Okay. So -- 
THE WITNESS: So the Bergs -- 
THE COURT: Got the same result. They wanted it totaled, I 

guess, back -- and they get the result by getting the value of the -- 
THE WITNESS: Well, they were -- well, the lease -- by purchasing 

it, to the extent that the Bergs could have had any liability for returning a 
car with defective repairs in it, they were relieved of that liability. The 
Bergs were completely protected by that purchase. 

Page 203, 14-25 and page 204, 1-2. The expert witness called by Defendant, 

Nationwide, the former Insurance Commissioner of Pennsylvania, immediately 

thereafter raised the liability issue again. "So as of the date that the car was purchased, 

all the repairs on the automobile had been paid for by Nationwide. The car had been 
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purchased. The Bergs had been relieved of any potential liability under the lease." 

Page 204, 14-17. 

THE COURT: You can tell me all about that. I'll read all about that. 
We have this witness who's giving an expert opinion and they you can 
cross-examine. 

Continue, please. 
BY MR. KREKSTEIN: 
Q: Ms. Foster, have all the opinions that you've rendered here 

today been rendered to a reasonable degree of certainty? 
A: Yes. 
Q: Within the areas that you've been qualified as an expert 

witness? 
A: Yes, they have. 

Page 205, 1-12. 

18. Defendant's argument is because it was in the throes of a bad faith claim 

lawsuit, it bought the Jeep to maintain control over the evidence. This court draws a 

different conclusion than both Defendant and Ms. Foster for the ultimate resolution of 

this issue. If Defendant had not purchased the Jeep, it risked the Jeep being leased to 

or purchased by an entirely new party. If the Jeep was not safe on the road, this new 

innocent party would have exposed Defendant, not the Bergs, to further liability in the 

event of another collision because the Jeep was not repaired properly. It was not 

crashworthy. 

19. An additional fact to consider when logically answering why Defendant 

ultimately totaled the Jeep is that Plaintiffs' attorney made clear his intent to purchase 

the Jeep himself. Defendant's letter of January 13, 1999 to Summit Bank, as previously 

referenced, threatened legal action if Summit Bank did not transfer title to Defendant. It 

was written directly after Attorney Mayerson expressed interest in purchasing the Jeep. 
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Did Defendant fear that by Plaintiffs' purchasing the Jeep, a full analysis could be done 

by Plaintiffs in furtherance of this lawsuit? At any rate, the fact is the Jeep was finally 

declared totaled by Defendant when the lease was finished and the Jeep available for 

lease or purchase by a third party. 

20. Defendant then chose, for whatever reason, to spend an additional 

$18,000 for what it claimed was to preserve the evidence; yet no action whatsoever was 

subsequently taken to inspect or further examine or analyze this preserved evidence, at 

least not that which resulted in further discoverable reports or testimony from 

January 1999 forward. This raises a further question: is the Jeep still available and 

preserved as evidence today? 

LINDGREN'S LIABILITY 

21. Defendant has argued that if anyone is liable to Plaintiffs it is the body 

shop that is responsible, not Defendant. Defendant claims it is not liable for the Jeep 

not being completely repaired. There is no question that it is Lindgren's responsibility 

as the body shop to make sure that the car is repaired totally and fully or that, if it 

cannot be, that the car be totaled and not returned to the customer. It is also clear that 

this Jeep could not have its frame straightened by any mechanic utilizing all the 

equipment at Lindgren, and, therefore, it was sent to K.C. Auto Body, another body 

shop; but Lindgren's original estimate called for the Jeep to be totaled. Nationwide 

vetoed the totaling of the Jeep. 

22. Nationwide would argue that when it was returned to Lindgren, Lindgren 

alone knew of the unsafe condition, that Defendant never once inspected it, and that in 
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addition to never inspecting the repair process, Defendant knew nothing of the repair 

work on the Jeep in the period of September 6, 1996 to December 31, 1998 when it was 

being repaired at Lindgren's. This court finds this argument to be both contrary to the 

evidence and illogical. 

23. Plaintiffs did prove that Lindgren's initial estimate calling for the Jeep to be 

totaled was vetoed by Defendant and that the second appraisal was "reconstructed" 

with the end game of repairing, not totaling, the Jeep. Further, Plaintiffs did prove that 

both Defendant and Lindgren knew Lindgren did not have the equipment to straighten 

the distorted frame and both collaborated in the Jeep being sent to K.C. Auto Parts. 

Clearly the shots were called by Defendant, not Lindgren. 

24. Lindgren is one of Defendant's Blue Ribbon repair shops. A large 

percentage of its business is from Defendant. Defendant entered into a contractual 

relationship with Lindgren in which it gets a discount on parts and other benefits. 

Defendant and Lindgren are clearly aligned. Defendant's inspectors had to be closely 

monitoring the repair work at Lindgren which is being paid for completely by Defendant. 

Or if it did not, it owed a duty to its fiduciaries to do so. 

25. In order to determine if "it looked like the vehicle was repairable," the Jeep 

had to be inspected. Lindgren's Mr. Joffred and Defendant's Mr. Witmer both agreed; 

therefore, regardless if Lindgren did the inspection and Defendant did not; it was 

Defendant's choice and duty to inspect or to take the risk of relying on Lindgren's 

inspection. In either case, Defendant is liable for the action or inaction. The findings of 

this court are that Defendant did inspect the Jeep and even if it did not as it claims, it 
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should have. It had a duty to the customer to do so. Lindgren is Defendant's Blue 

Ribbon repair shop. 

DRIVABILITY DOES NOT RELIEVE LIABILITY 

26. Defendant points out that because Plaintiffs drove the Jeep thousands of 

miles after the collision, it proves the car was repaired properly. But it does not matter 

how many miles were put on by Plaintiffs after the repair because that fact means 

nothing, due to Defendant's own expert's finding that the Jeep was not properly repaired 

by Lindgren and that it was repairable. Nor did it affect the fact that the frame of the 

Jeep was damaged and that the difficulty with the airbags deploying on contact both 

logically lead to the conclusion that the Jeep was not crashworthy and was dangerous 

to drive because it would not hold up as well as the same Jeep would with no structural 

damage. Two experts hired by Defendant - Steven Potosnak and William Anderton - 

each concluded that his inspection showed the frame defect and/or other problems with 

faulty repair. 

THE CONTRACT 

27. At all pertinent times, Plaintiffs were insured under Defendant insurance 

policy number 5837-C-137 421, which provided coverage for both collision and 

comprehensive loss, subject to a deductible. Before her marriage, Mrs. Berg and her 

family had always insured with Defendant. 

28. The physical damage coverage section of the policy states the following: 

We may: 
1. Pay you directly for a loss; 
2. Repair or replace your auto or its damaged parts; 
3. Return stolen property at our expense and pay for any damage. 
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29. On September 4, 1996, a major loss was triggered by a collision causing 

damage to Plaintiffs' insured vehicle, a 1996 Jeep Grand Cherokee. Defendant's 

personnel, Doug Witmer, the Defendant assigned claims representative, called the 

collision "severe in nature," and found that the vehicle was impacted by another vehicle 

on the left side and "spun the policyholder around four times and she hit a pole." 

30. Following Plaintiffs' collision of September 4, 1996, but prior to the loss 

being appraised, Defendant offered Plaintiffs the Blue Ribbon Repair Program (BRRP); 

Defendant promised a Blue Ribbon appraisal, from an approved Blue Ribbon repair 

facility, backed by a Defendant Blue Ribbon Guarantee. Plaintiffs agreed to participate 

in Defendant's BRRP. 

STRUCTURAL TOTAL LOSS 

31. Under the BRRP, Defendant assigns the appraisal of the loss to its 

designated BRRP facility. Defendant's assigned appraiser was Doug Joffred, who had 

been the manager of the designated BRRP facility, Lindgren Chrysler/Plymouth body 

shop, for sixteen years at the time of his testimony in 2004. Mr. Joffred notified 

Defendant that the vehicle was a structural total loss because, "the whole body was 

twisted." Mr. Joffred defined a structural total loss as "a vehicle that was damaged to 

the point that no matter what it took to fix it, it shouldn't have been fixed." 

32. Upon receiving notification from Lindgren's assigned appraiser that the 

vehicle was a structural total loss due to a twisted frame, Defendant immediately 

dispatched claim representative Mr. Witmer to inspect the damage. It was Defendant's 

Mr. Witmer who objected to the total lost and declared the vehicle repairable and 
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instructed that the vehicle be shipped to another facility to attempt structural repairs. 

Mr. Witmer admitted the vehicle had already been declared a total loss by Mr. Joffred by 

the time he got to the repair facility to view the damage. 

33. Prior to unilaterally deciding the vehicle was not a total loss, Mr. Witmer 

admits he did not write and/or sign his own independent appraisal of the loss, or even 

pick Lip a tool. Although Mr. Witmer vacated the total loss appraisal without writing his 

own independent appraisal, he knew Pennsylvania law provides that a vehicle can be, 

indeed should be, a total loss if the assigned appraiser believes the vehicle cannot 

reasonably be restored. Mr. Witmer's supervisor, Dean Jones, CPCU, also agreed. 

34. Mr. Witmer, nevertheless, vacated the opinion of the assigned appraiser 

that the vehicle was a structural total loss due to a twisted frame, and declared the 

vehicle repairable because "Nationwide will never recover the difference in salvage 

value." Mr. Witmer does not recall if he ever saw the first appraisal of September 10, 

1996. Mr. Joffred prepared a second revised appraisal dated September 20, 1996, to 

repair the Jeep. See Exhibit 8 (Page 66 of 70), claim file entry of 09/24/96. 

35. Plaintiffs were not provided a copy of the September 10, 1996, total loss 

evaluation as required by the applicable insurance regulations. The Plaintiffs were not 

even told that the opinion of the assigned appraiser was that the vehicle was a 

structural total loss because the frame was twisted. 

36. Plaintiffs were not advised that the damage to their vehicle was such that 

the BRRP facility did not possess the proper equipment to straighten the frame damage 

and, thus, was unable to attempt the repairs. 
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37. Plaintiffs were not advised or consulted with regard to Defendant's 

decision to have their vehicle taken to an undisclosed repair facility to attempt structural 

frame repairs. Plaintiffs did not contract with the third party repair facility for the repair 

of the Jeep. Defendant, alone, made the decision to vacate the total loss appraisal and 

transport the vehicle to another repair facility. 

38. By replacing the September 10, 1996, the total loss appraisal, Defendant 

stood to save money on the claim payment via confidential BRRP discounts captured 

only if the vehicle was repaired, including discounts on parts and labor. Most 

significantly, the Jeep repairs saved Defendant 50% of the replacement loss or 

approximately $12,500.00. 

39. The repairs, as written in the repair appraisal, were expected to take about 

twenty-five days to complete, per standard formula. Nevertheless, the attempted 

repairs took approximately four months to complete. The Jeep was returned to Plaintiffs 

on December 30, 1996, as if fully restored. 

40. After Plaintiffs' 30 days of rental coverage expired, they were left operating 

Mr. Berg's panel van, with no back seat. Plaintiffs' teenage son sat on the floor. 

Plaintiff Mrs. Berg requested an extension of her rental period to coincide with 

Defendant's repair time, but was turned down. She phoned on several occasions to see 

when the Jeep repairs would be finished. 

41. The structural repairs attempted at Defendant's direction failed; the 

primary structural components on the front of the vehicle remained "significantly 

misaligned" with "no identifiable benefit" from the structural repair efforts required by 
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Defendant. This fact was confirmed by Defendant's own automotive expert, William 

Anderton. See N.T. 896/1-5 (William Anderton). 

42. Defendant knew the repairs failed before the vehicle was released to the 

Plaintiffs because its BRRP claim managers performed routine monthly inspections of 

the repairs throughout the extended, four-month period per standard BRRP procedure. 

The title of Defendant's personnel performing random inspections of Defendant's Blue 

Ribbon facilities was Property Damage Supervisor and/or Property Damage Specialist 

(PDS). 

43. Damage that showed the Jeep was not repaired properly must have been 

visible to PDS during the repair period. This includes the issues described by Plaintiffs' 

expert, Donald Phillips, P.E. Mr. Phillips inspected the Jeep, on November 25, 1997, 

and "specifically I found that there were issues in the repair regarding the unibody." 

These included 

the unibody's left stub rail positioning and welding, the radiator support, 
fan shroud, rear transmission mount, exposed welds, missing welds that 
were replaced by rivets on the front structures, interference between the 
steering gear and the cross member, hood misalignment, engine 
misalignments, parts not replaced but they were represented on estimate, 
damaged suspension parts not replaced and on vehicle, poor weld repairs 
to the left front frame rail, the grill attachment, the headlight mounting and 
the steering wheel not being centered. 

He found that the "tires showed feathering and coupling, which means that the front end 

steering geometry was not correct, so it was not wearing evenly." 2004 N.T. 442/1-3. 

His opinion was "That because the vehicle was outside of the specified 

tolerances of the original vehicle manufacturer that it would not perform or respond the 

same way as designed from the factory if it was involved in a subsequent collision." 
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2004 N .T. 445-446/22-1. "That in all of the post-repair computerized measurement 

inspections of the vehicle it verified that the front end structure of the vehicle was out of 

specification and swayed to the right." 2004 N.T. 447-448/24-2. 

44. Mr. Phillips had several years of experience working for Breed 

Automotive, a company that "designed, tested and validated air bag systems for the 

major manufacturers." Between 1986 and 1990, Mr. Phillips "was in charge of sensor 

development, analyzing crash tests, understanding occupant dynamics and crash test; 

in other words, how the force of the accident gets transmitted through the vehicle." See 

N.T. 433/5-11. 

45. Mr. Phillips confirmed the safety issues caused by the failed structural 

repairs: 

That because the vehicle was outside of the specified tolerances of the 
original vehicle manufacturer that it would not perform or respond the 
same way as designed from the factory if it was involved in a subsequent 
collision .... That because of the structural changes that have now taken 
place in the vehicle that the air bag system and its other related safety 
features such as the front crumple zone would not respond or behave as 
designed from the factory. . .. That because of some of the repairs that 
were not done per specification that corrosion and metal fatigue would set 
in more quickly therefore reducing the vehicle's strength and its 
crashworthiness as time progressed ... the car was not repaired to 
original manufacturers tolerances and would not sustain another impact to 
the same area because of the poor workmanship. In addition, other 
repairs either not completed or poorly performed complete in an unsafe 
condition in the performance and safety of the Jeep .... That the safety 
of the Jeep is directly tied to the performance of the crumple zone and the 
timely deployment of the air bag as the forces are transmitted through that 
crumple zone. 
2004 N.T. 445/22-450/11. 

46. Mr. Phillips' findings mirror those of Defendant PDS, Stephen Potosnak, 

who confirmed similar findings at his inspection on April 28, 1998 (see Finding of Fact 

17 



number 53), after Plaintiffs retained counsel. If these findings were visible to 

Mr. Potosnak after the Plaintiffs retained counsel, it stands to reason the deficiencies 

were also visible to other PDS conducting inspections throughout the four month repair 

period. 

47. Defendant did not warn or advise Plaintiffs about the condition of the 

vehicle but instead paid the claim benefit directly to its BRRP facility by check, dated 

April 14, 1997; the claim payment was not made jointly payable to Plaintiffs. 

48. Plaintiffs returned to the BRRP facility several times to have repair 

concerns addressed, initially because the head lights were not working and both front 

tires were wearing down to the metal bolts within a short time after the vehicle was 

returned. 

THE LONG LITIGATION 

49. In October 1997, Plaintiffs received a telephone call from David Wert, a 

former employee of the BRRP facility, who warned them of the structural repair failures. 

50. Plaintiffs retained legal representation and an automotive consultant to 

inspect the repairs. The independent reviewer, Donald Phillips, PE, generated a report 

containing a section titled "Warning Possible Safety" which recited four concerns: 

Unrepaired Mechanical Damage Major, Unrepaired Structural Damage Major, 

Unrepaired Tire/Wheel Damage, and Welds Structural Poor Major. 

On November 3, 1997, Plaintiffs' counsel faxed Mr. Witmer of the Defendant the 

following: 
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Please be advised that this office represents Daniel Berg in regard 
to a claim being presented against Lindgren Chrysler-Plymouth arising out 
of faulty repair work done at their facility. 

It is my understanding that you are Mr. Berg's first party property 
damage adjuster for the claim arising out of this automobile accident. 

Please direct all future communications regarding this claim 
through my offices. Please do not contact Lindgren Chrysler-Plymouth as 
your communications may have an impact on Mr. Berg's pending litigation 
against Lindgren. If Lindgren contacts you please direct them to my office 
and/or forward their correspondence to my office for further handling. 

Please forward me a copy of your file including all maintenance 
records, bills, receipts, estimates and notes or correspondence between 
you and Lindgren Chrysler-Plymouth as it relates to this claim. 

I am preparing a complaint to be filed against Lindgren and the 
Chrysler Corporation. I have retained an expert to examine the vehicle. If 
Nationwide requires an opportunity to examine the vehicle please advise. 

Please call me so we might discuss this matter further. 

51. On April 14, 1998, pre-complaint depositions were taken at which time 

Plaintiffs discovered, for the first time, that their vehicle was originally appraised as 

structural total loss due to a badly twisted frame. Defendant had nonetheless directed 

repairs be undertaken, and also directed that the vehicle be transported to another, non 

BRRP facility, to attempt the structural frame repairs the BRRP facility was unable to 

undertake. 

52. On April 28, 1998, Mr. Potosnak, a PDS, inspected Plaintiffs' vehicle at 

A.W. Golden's. The findings were documented in the claim log on April 30, 1998, as 

follows: 

0100 ADVISORY COMMENTS: TECH MGR. - Berg, Daniel G. & Sharon 
E. REINSP PH TRUCK 4/28 AT AW GOLDEN'S AS PER REQUEST 
FROM BEV CARLSON AND BRUCE BASHORE. THIS WAS 
ARRANGED THROUGH PH'S ATTORNEY, I DID NOT DISCUSS TRUCK 
OR FINDINGS WITH PH. HAD TRUCK ON LIFT. RT FNDR HANGING 
OUT FROM REAR EDGE, RF MLDG HANGING LOOSE. HOOD GAPS 
UNEVEN ON BOTH SIDES. UPON LOOKING AT FRONT 
TIRES/WHEELS, LF IN SUBSTANTIALLY IN COMPARISON TO RF, 
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WHICH IS EVEN WITH EDGE OF FNDR., (MAKES REAR APPEAR 
SHIFTED TO RIGHT). RF RAIL APRON AND RAIL NOT REPLACED, 
RT APRON STILL SPLIT IN SEVERAL AREAS. RT TRAIL STILL HAS 
DAMAGE NEAR SWAY BAR MOUNT. FAN BLADE CLOSER TO LS 
SIDE OF SHROUD THAN RS, APPEARS TO HAVE CONTACTED 
SHROUD AT SOME POINT AND BROKE SHROUD NEAR UPPER 
MOUNTING POINT ON RAD SUPT. AS VIEWED FROM REAR, 
APPEARS FRONT SHEET METAL SHIFTED TO LT. CONCLUSIONS, 
APPEARS UPPER BODY SWAY WAS NOT PULLED COMPLETELY 
BACK BEFORE REPLACEMENT OF PARTS BEGAN. REVIEWED WITH 
DENNIS AT SHOP SAME DAY 4/28, AND REQUESTED REVIDSED 
COPY TO SEE IF RT RAIL AND APRON REPLACEMENT WAS 
REMOVED. REC CALL FROM DOUG AT SHOP 4/29, ATTY HAS ALL 
PAPERWORK, HE WILL HAVE TO GET REVISIONS BACK FROM HIM. 
EXPLAINED FINDINGS TO DOUG, SUGGESTED COURSE OF ACTION 
TO SHOP. DOUG ASKED ME TO CALL GENERAL MGR GREG 
MILLER AS WELL. I CALLED AND EXPLAINED TO HIM AS WELL. 
GREG STATED HE HAS CALL INTO ATTY, WILL ADVISE ASAP. 
SPOKE WITH BRUCE BASHORE AND REVIEWED. WAITING FOR 
CALL BACK FROM SHOP WITH DECISION. 

Mr. Potosnak was also a licensed appraiser. The inspection was performed at 

the direction of Bruce Bashore, Defendant's Claim Manager responsible for Blue Ribbon 

operations across the state of Pennsylvania. 

53. At the same time that Mr. Potosnak raised these repair issues, he advised 

Mr. Bashore that the facility had not taken any further action to correct any of these 

repair defects, as of his inspection of April 28, 1998. Shockingly, no evidence was 

presented that anyone, anywhere had responded to these concerns from December 30, 

1996 to when Defendant finally totaled the car and obtained possession and ownership. 

In other words, all these warnings of defects, not replacing key auto parts with new 

ones, and the underlying cited issues of crashworthiness of the "repaired" Jeep, from 

Defendant's own experts, failed to motivate Defendant to act either reactively or 

proactively to aid or protect its policyholder. 
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54. It took five years of litigation for Plaintiffs to learn that Mr. Potosnak had 

inspected the vehicle. It was still unclear when Mr. Potosnak did the inspection since 

there was no record of the inspection provided. Thus, Plaintiffs served Requests for 

Admissions from the Defendant seeking an admission that Mr. Potosnak secretly 

inspected the vehicle during a pre-suit inspection at the BRRP facility. 

55. To support its denial to this request for admission, Defendant un-redacted 

the report which had been refused release by Defendant at all prior discovery. In other 

words, Defendant failed to include the report or even mention its existence in answers 

to all of Plaintiffs' preceding requests for discovery. The report documented that 

Plaintiffs delivered the vehicle to Mr. Potosnak for his inspection in April 1998. 

56. Once the Potosnak Report was finally produced on May 5, 2003, it 

became clear that Defendant had been concealing its knowledge of the extensive 

structural repair failures since this lawsuit was filed on May 5, 1998. For five years, 

Defendant kept the report from discovery because it claimed that the report was 

protected from release by an attorney/client privilege. That was not a good reason for 

protection, but even if it were a legitimate protection, Defendant obviously was now 

willing to forget about that argument in order to show it had not secretly had the Jeep 

inspected during the repair period. If, in fact, it did have the secret inspection it would 

have defeated its initial defense that maybe the Lindgren body shop people had known 

about the fact that the Jeep could not be made safe by repairing it, but Defendant 

certainly did not know it was not safe to repair it. 
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57. At trial in 2004, Mr. Bashore admitted the Potosnak Report was an 

ordinary claim-file entry, from Mr. Potosnak to Mr. Bashore, documenting structural 

repair failures and the non-replacement of structural components, rather than a 

communication to counsel; thus it was not and is not protected by attorney/client 

privilege. 

58. Defendant's Answer to Plaintiffs' complaints was verified by Mr. Bashore. 

Despite Mr. Bashore's admissions (above), he denied in Defendant's answer filed to 

Plaintiffs' complaint their allegation of structural repair failures. His contrary answer filed 

refused to admit any repair issues. The Verification was expressly made subject to the 

penalties of 18 Pa. C.S. § 4904 relating to unsworn falsification to authorities. 

59. The three year lease on Plaintiffs' vehicle was to expire on December 29, 

1998. On December 24, 1998, Defendant wrote to Plaintiffs to inform them that it had 

purchased the vehicle. 

60. In the 2004 jury trial, the jury found Defendant liable for fraud under 

Pennsylvania's Unfair Trade Practices and Consumer Protection Law (UTPCPL), 73 

P.S. § 201-2(4)(xxxi). 

61. Pursuant to court order, Defendant admitted, via verified response to 

Plaintiffs' Interrogatories of May 28, 2013, that the amount it paid its attorneys, to 

defend its handling of this claim, through post-trial motions for the jury trial in 2004, was 

$1,173,227.50. Defendant also paid an additional $110,602.19 in expert witness fees 

and other expenses, bringing total cost to defend the case to $1,283,829.69. 
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62. In its verified response, Defendant admits it paid an additional 

$1,018,061.60 between the jury trial in 2004, and the Pennsylvania Supreme Court's 

denial of its Allocatur Petition on April 24, 2013. 

63. The total amount Defendant admits paying to defend is approximately 

$2.5 million plus about $150,000 in expenses and does not include amounts paid after 

April 24, 2013. 

BAD FAITH 

64. Plaintiffs allege Defendant intentionally concealed evidence and engaged 

in conduct designed to cover-up the conduct of its employees, and that this conduct is 

consistent with its documented strategy to artificially inflate the cost of litigating claim 

disputes as a means to "send a message" that Defendant is a defense-minded carrier in 

the minds of the Plaintiff legal community. After countless hours devoted to this case, 

including reviewing 16 years of litigation, including its voluminous transcripts of 

testimony and the law, this court must agree. 

65. In the trial before the prior judge, Defendant had approximately thirty 

redactions to Defendant's claim log which it asserted was protected under attorney 

client privilege; however, many of these redactions were to log entries created before 

the litigation even started. 

66. In Bonenberger v. Nationwide Insurance Company, 791 A.2d 378 (Pa. 

Super. 2002), the court found that since 1993 Defendant's representatives had been 

guided by the terms of its Pennsylvania Best Claims Practices Manual which contained 

the company's overall philosophy. Portions of this manual set forth the philosophy to 
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reduce the average claim payment to a level first consistent with then lower than major 

competitors and to be a "defense-minded" carrier (at 381). The Superior Court 

instructed Defendant to stop applying this strategy against its policyholders 

67. The Bonenberger court stated that to succeed in a bad faith claim, the 

insured must present clear and convincing evidence that the insurer did not have a 

reasonable basis for denying benefits under the policy and that the insurer knew or 

recklessly disregarded its lack of reasonable basis in denying the claim. Bad faith in the 

context of insurance litigation has been defined as any frivolous or unfounded refusal to 

pay proceeds of a policy. It must be shown that the insurer breached a known duty (i.e., 

good faith and fair dealing), through some motive of self-interest or ill will (at 380). 

68. The Bonenberger court decreed that a claim must be evaluated on its 

merits alone, by examining the particular situation and the injury for which recovery is 

sought. An insurance company may not look to its own economic considerations, seek 

to limit its potential liability, and operate in a fashion designed to "send a message." 

Thus, a company manual, which dictates a certain philosophy in claims handling may 

be relevant and useful in evaluating a bad faith claim (at 382). 

69. James Nicholas Chett, Plaintiffs' expert in the handling of insurance 

claims, is retired from the insurance industry. He works part-time as an insurance 

claims and litigation consultant. He also represents his former employer, Alliance 

Insurance Company, at mediation and settlement conferences. At Alliance, Mr. Chett 

wrote the guide which sets forth defense counsel's practices and procedures for their 

activities and billing. As a consultant, he handled bad faith claims. 
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70. Mr. Chett opined that Defendant's conduct was reckless in handling this 

claim because it placed or allowed an unsafe vehicle to be placed on the highway. He 

stated that an insurer and a representative of an insurer have an obligation to make 

certain that vehicles are repaired and repaired safely. 

71. Mr. Chett testified that it would have been reasonable with a car that was 

hit as badly as Plaintiffs' Jeep for Defendant to inspect the car and make sure that the 

repairs were properly done. 

72. Mr. Chett stated that bad faith litigation is very expensive, time-consuming, 

and document intensive. Insurance companies try to discourage plaintiffs from 

becoming involved in bad faith litigation by fighting them on cases which they believe 

have a decent chance of winning. 

73. In the case sub Judice, Plaintiffs' underlying claim was meritorious. It is 

Mr. Chett's opinion that Defendant should not have defended the case the way it was 

defended. The exorbitant legal expenses show that there was an absence of control 

over its counsel's activities. 

74. Mr. Chett testified that defending this type of case stretches a small law 

firm's money and time. The insurance carrier has the leverage in bad faith cases 

because it has unlimited financial assets and time. Generally, the insurance company 

will prevail over the long haul. 

75. Mr. Chett did not feel that it was reasonable for Defendant to use all the 

assets that it had to delay this case. Defendant did not attempt to move the case to a 
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settlement or alternative dispute resolution even after the issuance of the Potosnak 

report or the Anderton report. 

76. Mr. Chett testified that Defendant forgot about its insured, and the insured 

is the person to whom you owe a duty to discharge under the insuring agreement. 

77. Defendant's claims strategy, as denounced by the court in Bonenberger in 

2002, was implemented in 1993. Even if Defendant stopped this strategy as directed by 

Bonenberger, it could only have complied after it received the Superior Court's holding 

(in 2002). The facts in our case are directly in the period of 1993 to 2002. Plaintiff's 

Jeep crash was in 1996. Defendant's defense strategy was alive and well and operated 

per directives consistent with this philosophy all through the United States. 

78. Defendant's said claims strategy stands alone as having been in full force 

and effected during the time period 1993 until it may have been stopped and changed 

by Nationwide at a later time, after 2002. However, this court finds Defendant was 

further motivated to repair rather than pay full replacement costs because of the 50% 

savings to Defendant to repair rather than replace the Jeep. The savings of 

approximately $12,500 when considered throughout the country for hundreds of other 

repair claims rather than replacement claims results in hundreds of thousands of dollars 

being saved by Defendant for each year that this strategy is in place. In addition, the 

payback to Defendant for parts and labor by each Blue Ribbon repair shop adds 

thousands of dollars of further motivation to repair, not replace, a policyholder's 

damaged or destroyed vehicle. 
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79. Constance Foster, Defense's expert, explained the Scotched Earth 

Strategy and argued that the claims manual itself can be used against Defendant as 

evidence of bad faith. Page 191. She defined the Scotched Earth Strategy as when the 

defendants are attempting, through various mechanisms, to overwhelm the plaintiffs. 

Ms. Foster's position is that Plaintiffs put themselves in the difficult position of being 

overwhelmed by Dependent by filing and refiling eight amended complaints, five of 

which resulted in Defendant's Preliminary Objections being sustained by the court. 

However, this court finds that all eight complaints were filed before October 25, 1998. 

This litigation only began on January 23, 1998. Seventeen of the eighteen years of 

litigation occurred after the final amended complaint was filed. 

80. After fully considering all of the credible evidence, this court makes a 

factual conclusion that Defendant implemented this documented strategy in a clear 

effort to price Plaintiffs out of their meritorious claim dispute, and/or conceal evidence 

necessary to satisfy the heightened burden of proof. The strategy is printed in 

Defendant's Best Claims Practices manual as follows: 

I. Claim Handling Philosophy and Strategy for 1993 and Beyond 
A. Philosophy .... 

Continued reinforcement of Nationwide being a "defense-minded" 
carrier in the minds of the plaintiff legal community ... 
Strategy 

1. Litigation Avoidance ... 
Implement a more aggressive posture in handling cases of 
lesser probable exposure (i.e.: cases not exceeding 
$25,000.00). Create and reinforce a defense minded 
perception. 

81. Defendant has not offered any credible evidence that it circulated a 

company directive, held training seminars, circulated a company memorandum, issued 
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a statement of policy, or otherwise directed personnel to stop applying the strategy 

either before or after it was instructed to do so by the court in Bonenberger. Instead, 

Defendant produced evidence focused exclusively upon the Manual itself, and not the 

discrete document attached to the manual as an appendix titled, "Pennro Litigation 

Strategy - 1993." Defendant has consistently argued only that the manual was 

discontinued without reference to the strategy and regardless, even if the strategy was 

stopped, it existed at least until after the 2002 Bonenberger court decision. 

82. In addition to concealing the Potosnak Report through five years of 

litigation, other evidence remains missing. Corroborating evidence confirms the 

following should exist and, yet, has never been produced: 1) more than two 

photographs of the damaged Jeep taken at the time it was declared a structural total 

loss; 2) the September 10, 1996 appraisal declaring the Jeep a structured total loss was 

never produced. It was referenced in Defendant's claim file; 3) The BRRP documents 

used by Defendant to document the findings of its routine monthly inspections were 

never produced. 

83. A fourth source of relevant evidence was also concealed by Defendant. 

The appellate court referenced that Defendant had spent $922,000 through 2004 to 

litigate this case rather than settling with its policyholder and that the cost of legal fees 

and expenses is a relevant issue determining bad faith. Defendant's release of 

discoverable evidence revealed that amount. However, on retrial before this court, 

Defendant was shown to have expended almost twice as much to defend the case. !! 

failed to reveal $907,543 that was paid in addition to the $922,000 that the Superior 
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Court had concluded was relevant. It is found in a line item of Ex. 76 showing this 

additional payment made on October 6, 2004. It was not included anywhere in the total 

legal fees and expenses portion of Defendant's answers provided through discovery. It 

only came to light during the remanded trial before this court in December 2013 when 

Plaintiff's bookkeeper testified she found this additional entry for litigation defense cost 

from Defendant's books which had not been disclosed by Defendant despite all 

extensive discovery requests and requirements of disclosure. 

84. Defendant did not produce any photographs, as identified in the claim file 

on September 10, 1996, as follows: "SHOP WILL FORWARD ESTIMATE AND 

PHOTOS." The photographs were not produced at any time before this lawsuit was 

filed. Plaintiffs had to file a Motion for Sanctions to get Defendant to produce any 

photographs of the subject vehicle. Specifically, when Plaintiffs served Defendant with 

a discovery request seeking all photographs, Defendant filed a Motion for Protective 

Order. The motion was denied as to photographs. Defendant then claimed no 

photographs existed! Plaintiffs filed a Motion for Sanctions attaching proof that 

photographs exist, and a second Order was entered mandating Defendant's compliance 

with its prior Order. Thereafter, Defendant produced only two photographs, both of poor 

quality. 

85. Defendant's production of only two photographs, even after a motion for 

sanctions resulted in a second Order mandating compliance with the prior Order, is 

evidence of Defendant's continued application of its bad faith litigation strategy. 

Defendant's own personnel admitted at trial in 2004, under cross-examination, that 
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there must exist more than two photographs of the damaged vehicle because 

photographs were a fundamental feature of Defendant's BRRP; all participating BRRP 

facilities were required to provide Defendant with numerous photographs of the 

damaged vehicles to support and/or correspond to the appraisal being written and 

submitted to Defendant. Thus, this court concludes that there had to be more than two 

photographs of Plaintiffs' vehicle documenting how heavily damaged it was and the 

many repairs estimated to put it back together. At the depositions scheduled by Plaintiff 

for discovery early in this case, four of Defendant's high ranking employees testified that 

the Bonenberger tough defense procedures manual was still in full use in claims 

processing. However, at the first trial in 2004, all four testified under oath they were all 

mistaken - that the said producers' manual was discontinued. 

Plaintiffs were fought by Defendant in every possible way. Defendant had no 

intent to amicably resolve this dispute. Clearly Defendant's philosophy was to not 

cooperate in any way with Plaintiffs' litigation and discovery rights. 

ATTORNEY FEES 

86. Defendant's attorneys were paid in excess of $2.5 million in timely and 

risk-free litigation fees and expenses. This does not include amounts paid from 

April 24, 2013 forward which leads this court to total in excess of $3,000,000 for 

defense rather than resolution of Plaintiff's claim. 

87. On the other hand, Plaintiffs' attorneys undertook this case on a 

contingency fee basis. The high risk of losing the case was compounded by 

Defendant's concealment of evidence and its iron fisted litigation strategy of sending a 
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message to Plaintiffs' bar that no one can win in a small claim against Defendant; or 

even if they can win, they can ill afford the costs of matching litigation expenses with 

this big corporation. 

88. Plaintiffs' attorneys have not yet been paid anything for their effort, 

expenses, and risk; they have funded this lawsuit for more than sixteen years at 

astonishing cost, risk, and exposure. 

89. Given the above facts, in the interest of fundamental fairness this court is 

reluctant to award counsel fees to the Plaintiffs in any amount less than Defendant paid 

its own attorneys who were paid timely and without risk. This court has reviewed the 

Plaintiffs' fee petition, including the number of hours reasonably expended in 

prosecuting this complex litigation matter, as well as the fact that Plaintiffs' attorneys 

advanced all legal fees and costs, have not received any compensation, and were led 

through a murky, tumultuous sea of litigation facing deadly obstacles every stroke of the 

way. Their risk in taking this case and then staying with it when hit between the eyes by 

Defendant's insurmountable defense strategy would have resulted in most attorneys 

giving up a long time ago. Only an award for representation in this impossible enduring 

case is fair. It merits that Plaintiffs' counsel receive in compensation what Defendant 

launched at Plaintiffs to fight them for 18 years at every front. 

90. Plaintiffs claim court costs in the amount of $82,941.06 through 

December 7, 2006. 
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CONCLUSIONS OF LAW 

1. An insurance company has a duty to deal with its insured on a fair and 

frank basis, and at all times, to act in good faith. Hillock v. Erie Ins. Exchange, 842 A.2d 

409 (Pa. Super. 2004). The duty of good faith originates from the insurer's status as a 

fiduciary for its insured under the insurance contract, which gives the insurer the right, 

inter elie, to handle and process claims. 

2. In a bad faith case, the insured must prove that the insurer did not have a 

reasonable basis for denying benefits under the policy and that the insurer knew of or 

recklessly disregarded its lack of reasonable basis in denying the claim. To constitute 

bad faith it is not necessary that the refusal to pay be fraudulent; however, mere 

negligence or bad judgment is not bad faith. The insured must also show that the 

insurer breached a known duty, such as the duty of good faith and fair dealing, through 

a motive of self-interest or ill will. 

3. In insurance bad faith cases, the insured Plaintiffs must prove the insurers' 

bad faith by clear and convincing evidence, a higher burden than by preponderance of 

the evidence. 

4. In the case sub judice, the evidence confirms that the vehicle was initially 

declared a structural total loss due, inter alia, to a twisted frame. Defendant directed 

that the vehicle be repaired and that a new appraisal, consistent with this direction be 

prepared replacing the initial one. Defendant also conspired with the body shop and its 

appraiser to take the vehicle, without Plaintiffs' knowledge or authorization, to another 

repair facility to attempt the structural repairs its designated BRRP facility was unable to 
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complete. These frame repair efforts failed. This fact was acknowledged by 

Defendant's automotive expert, Mr. Anderton. Mr. Potosnak clearly communicated to 

Defendant, and Defendant clearly chose to cover up that fact and not warn or provide 

notice to Plaintiffs of this known danger. Mr. Potosnak's said report was never 

voluntarily released to Plaintiffs, but after extensive discovery, request for admissions, 

and a request for sanctions, Defendant was ordered to release it five years later. Thus, 

the vehicle was never properly repaired and remained a structural total loss at the time 

this lawsuit was filed. 

5. In refusing to acknowledge that the vehicle was a total loss, either before 

or after the frame efforts failed, Defendant sought to avoid paying $25,000 on the claim, 

which was the replacement value of the vehicle; instead, Defendant paid approximately 

$12,000 in a failed attempt to repair the vehicle. This strategy was communicated 

throughout the action by Defendant in processing Plaintiffs' claims. If the plan was to 

save $12,500 in this one case, how much was planned to be saved by Defendant on 

thousands of claims each year where it is economically the best business practice to 

repair rather than replace damaged vehicles? This violates the insurance regulations of 

the Motor Vehicle Physical Damage Appraiser Act, inter a!ia, requiring all damage be 

appraised on an individual claim basis, not governed by a specific policy or directive. 

6. The standard under which punitive damages are measured in 

Pennsylvania requires an analysis of the following factors: 

a. The character of the act; 

b. The nature and extent of the harm; and 
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c. The wealth of the defendant. 

7. These standards mirror the following three important guideposts identified 

by the United States Supreme Court: 

a. The degree of reprehensibility of the defendant's conduct; 

b. The disparity between the actual or potential harm suffered by the 

plaintiff and the punitive damages award; and 

c. The difference between the punitive damages awarded by the jury 

and the civil penalties authorized or imposed in comparable cases. 

8. This court finds a high degree of reprehensibility. It is evident that 

Defendant knew that the vehicle was returned to Plaintiffs with hidden structural repair 

failures or in the alternative, Defendant did not care if the frame and all other repairs it 

required were done properly, by Lindgren's body shop. Both scenarios equate to acts 

of omission or commission in bad faith against the Plaintiffs. 

9. This court finds that returning the Jeep to the Plaintiffs with a damaged 

frame was a safety risk of injury or death to its policyholders in the event of a collision. 

Shockingly, that very request that the Plaintiffs made of Defendant was never granted to 

Plaintiffs to benefit them. Ironically, it was finally granted by Defendant only to protect 

itself from future financial exposure, not to fully compensate Plaintiffs. Instead of 

replacing Plaintiffs' Jeep in the first place, which would have eliminated this matter from 

ever being litigated, Defendant replaced the damaged Jeep only after all lease 

payments were made by Plaintiffs to the bank. 

34 



Plaintiffs were not compensated for the down payment, nor were they 

compensated for the 36 lease payments. The automobile lease was paid off in 

December 1998 and Defendant at that time finally totaled the Jeep and removed the 

damaged Jeep off the street and made certain thereby that no third party would ever 

lease, buy, ride, or drive the dangerous vehicle again. If Defendant had not bought it 

and a collision occurred with the new owner and/or passengers and the Jeep had not 

been crashworthy as the Plaintiffs' expert evidence and commonsense logically show, 

Defendant's exposure to liability and damages to that innocent third party would have 

been astronomical. Defendant ultimately totaled the Jeep, not to benefit its policyholder 

or even for the reason that Defendant's lawyer claims. Defendant removed the bent 

frame Jeep from circulation only to protect itself from further liability and not to preserve 

the evidence for litigation. 

10. The potential harm to the Plaintiffs was serious injury or death. 

11. Concealing structural repair failures is reprehensible. 

12. In addition to violating the UTPCPL, as determined by the jury verdict, 

Defendant's conduct also violated the Unfair Insurance Practices Act which provides 

penalties for conduct practiced in the case sub judice by Defendant, such as forcing a 

policyholder to institute litigation as the only possible means to receive proper policy 

benefits. 

13. The Pennsylvania Best Claims Practices Manual was put into effect in 

1993. Plaintiffs' Jeep was damaged in 1996, and litigation in the case sub judice began 

in 1998. The Superior Court filed the Bonenberger decision in 2002. Thus, at the time 
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of Plaintiffs' damages, the manual was still in effect, and this court finds that its policies 

were used against Plaintiffs and continued after the Bonenberger decision was 

announced. As Mr. Chett remarked in his testimony, there were at least two events 

during the litigation which he labeled as "bench marks" when defendant should have 

offered a reasonable settlement or taken the case to alternative dispute resolution: after 

the issuance of the Potosnak Report and after the issuance of the Anderton Report. 

Instead of doing this, Defendant continued its defense and continued to hide evidence 

under the guise of attorney/client privilege. 

14. Nationwide has argued that no one was physically injured and thus a 

significant punitive damage award is not warranted. Fortunately, no one was killed or 

injured; but Nationwide knew there could be a subsequent accident when it permitted 

the vehicle to be returned with hidden structural repair failures. This, by definition, is a 

reckless indifference to its insured. Nationwide was willing to risk the Bergs' lives to 

save itself money on a collision claim. And although no one was killed, Nationwide has 

no one to blame but itself for its potential exposure in this case, which now exceeds $18 

million. Nationwide chose to litigate this case rather than ever attempting to negotiate a 

reasonable settlement. In so doing, it spent well in excess of $2.5 million in a failed 

attempt to cover-up its knowledge of the failed repairs and to price the Bergs' out of 

litigating their meritorious claim dispute. 

15. According to the undisputed evidence, Defendant has more than $14 

billion in Statutory Surplus, a measure of financial strength as evaluated by regulators 

and rating agencies. The testimony reveals that Defendant's financial publications 
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revealed that the $14 billion is three times the amount required by state regulators. 

Defendant therefore has $9 billion in excess Statutory Surplus beyond that required by 

state regulators and therefore is a very financially strong business. 

16. The parties stipulated that a punitive damage award of $18 million would 

not impact its financial stability. 

17. An $18 million award would equal 0.2% of the $9 billion in excess 

Statutory Surplus. 

18. This court finds that an $18 million punitive damage award, if entered, 

would have little or no impact upon Defendant's financial stability and, therefore, would 

not be too high that it would negatively impact on Defendant, but that amount would do 

what is logically sound: to punish Defendant and warn other insurance companies to 

follow the law. 

19. "Where a plaintiff has obtained excellent results, his attorney should 

recover a fully compensatory fee. Normally this will encompass all hours reasonably 

expended on the litigation and indeed in some cases of exceptional success an 

enhanced award may be justified." Hensley v. Eckerhart, 461 U.S. 424 (1983). 

DISCUSSION 

We live in a civilized society in which we solve disputes in a civilized manner 

through our courts of law. We cannot always level the playing fields of our playgrounds, 

but we must have a level playing field in our courts. The reality is that the courts may 

be the only place where such rules that guarantee a level playing field are strictly 

enforced. If we cannot achieve fair resolutions in our courts, anarchy with retaliation 
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and retribution will rule the day. Instead, civil disputes must be resolved civilly-not by 

bullying, economic strength, or by self-help measures and just compensation must be 

ordered. 

Although a crime is a wrong against society that society itself is compelled to 

prosecute and resolve, a civil harm is a wrong against the individual which may or may 

not be prosecuted to obtain justice. Society provides the laws, the means, and the 

venue, but it is up to the victim. Unlike crimes where the victim may or may not want 

justice but society insists on action being taken, a civil wrong may or may not be 

pursued; that decision is up to the victim or the victim's family. 

If the victim wants to forgive the wrongdoer that is his or her choice, not society's 

decision. On the other hand, for criminal wrongs, it is best for society itself to pursue 

prosecuting those criminal acts, irrespective of the victims' desires for relief. The 

distinction lies in society's valuing justice. The lawmakers have distinguished criminal 

offenses from civil wrongs by examining (1) the amount and degree of the harm, (2) the 

culpability of the wrong doer -- whether the harm caused was intentional or resulted 

from defendant's negligence, and (3) what society wants to accomplish, i.e., to what 

extent is this type of conduct in need of "guaranteed" future prevention for both this 

defendant and others to protect society. 

Thus, society, through it lawmakers, prioritizes criminal conduct over civil 

negligence and encourages the justice of civil relief to take place not at society's 

expense but by the plaintiff himself paying for all the means to prosecute the case. This 

is not done for criminal behavior because the people's tax dollars pay for the police and 
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their tools to investigate and bring criminal charges; society even pays for the legal fees 

of attorneys to prosecute the case. Justice in criminal conduct is society's highest 

priority. The victim does not bear any expense of paying the costs to file, nor does he 

or she need to pay for legal representation to prosecute. This system has developed 

this way over time because a civil wrong is an injustice against the individual while a 

crime is an act against society and is prosecuted by society. 

Criminal and civil have different burdens of proof placed on the moving party. In 

civil, the plaintiffs prove negligence, causation, and ultimate damages, and award the 

amount of compensation that is needed for the injuries the defendants caused to the 

victims to make them whole. A civil plaintiff meets this burden by a tipping of the scales 

of justice ever so slightly in favor of the plaintiff over the defendant. This is a much 

lesser burden than a finding of guilt beyond a reasonable doubt which is required of the 

state's attorney in a criminal prosecution. 

The remedies of relief also differ greatly between a civil and a criminal case. Our 

lawmakers have included punishment as a possible consequence of criminal behavior. 

Punishment includes fines and costs, imprisonment for durations of time related to the 

gravity of the offenses, and, even in some cases, the forfeiture of the life of the person 

who committed the crime by execution. Other criminal penalties include monetary 

restitution for losses, probation in lieu of jail time, house arrest, etc. Civil penalties are 

imposed in the spirit of making the victim whole for his or her losses and include 

compensation for the loss of wages, property damage, the loss of enjoyment of life, and 

the pain and suffering caused by the defendant's acts. 
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There are some types of damages that are allowed in special civil cases to send 

a message by punishing the defendant for egregious conduct that rises above simple 

negligence. These are exemplary damages to prevent this type of conduct from ever 

again occurring by the defendant or anyone else. Society sends a message to warn all 

people and institutions that if they cause similar damage by the same type of egregious 

behavior, they are going to pay dearly. The goal is to punish the wrong doer and to 

motivate everyone to make certain that it never happens again. 

Punitive damages are permitted only in special cases where absolutely merited. 

The burden of proof is much higher than by the preponderance of the evidence, which is 

the burden in civil negligence or contract cases but not as high as proof beyond a 

reasonable doubt, the burden in criminal cases. Consequently, the importance of 

awarding punitive damages is great. Punitive damages, when merited, serve a high 

purpose and are a special relief or punishment rarely applied in our system of 

jurisprudence. It is exemplary of the highest interest that society has in the civil law and 

approaches criminal law in its weight in the prosecution of appalling and shocking 

behavior. It is sometimes the only type of justice available to deter powerful entities 

from using their position of strength to defeat the lesser party only because that party 

cannot compete on the same level as the giant. It is the epitome of leveling the 

unbalanced playing field. 

In our case, Nationwide strong armed its own policyholder rather than negotiating 

in good faith to compensate Plaintiff for the loss suffered in the automobile collision. 

Plaintiffs paid innumerable premiums to Defendant in order to be covered and 
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represented in cases such as this. Defendant did not compensate Plaintiffs for their 

losses. In fact, Defendant applied extensive examples of bad faith in failing and 

refusing to disclose vital information to its policyholder and violated the rules of civil 

procedure by the same conduct with regard to discoverable documents and things 

relevant to the litigation. What Defendant managed to do was send the ultimate 

message to Plaintiffs, their attorney, and the Plaintiffs' bar in smaller cases of $25,000 

or less. It screamed to the litigation world that it is "a defense minded carrier in the 

minds of the plaintiff legal community." It fully accomplished its goal of broadcasting its 

litigation avoidance strategy. Simply put, what Plaintiff, and more importantly, what 

lawyer in his right mind, will compete with a conglomerate insurance company if the 

insurance company can drag the case out 18 years and is willing to spend $3 million in 

defense expenses to keep the policyholder from getting just compensation under the 

contract. Its message is 1) that it is a defense minded carrier, 2) do not mess with us if 

you know what is good for you, 3) you cannot run with the big dogs, 4) there is no level 

playing field to be had in your case, 5) you cannot afford it and what client will pay 

thousands of dollars to fight the battle, 6) so we can get away with anything we want to, 

and 7) you cannot stop us. 

Sadly, Defendant did wear down the Plaintiffs. There will be no further litigation 

because while big corporations live forever, not so for the little policyholder. Mrs. Berg 

will not have the opportunity to continue this litigation should Nationwide appeal this 

decision. More importantly, she will never see the case concluded and she will never 
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receive her due justice. After years of fighting for her life against the ravenous disease 

of cancer, she died just last month. 

In accordance with the forgoing opinion, this court enters the following Verdict: 
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DANIEL BERG and SHERYL BERG, 
Plaintiff 

VS. 

NATIONWIDE MUTUAL INSURANCE 
COMPANY, 

Defendant 

: IN THE COURT OF COMMON PLEAS 
: OF BERKS COUNTY, PENNSYLVANIA 

: CIVIL ACTION-LAW 

: NO. 98-813 

VERDICT 

AND NOW, this day of June, 2014, after due consideration of Defendant's 

unfounded refusal to pay a valid claim because it was not economically advantageous 

to it, the risk of harm to Plaintiffs and the public by allowing a structurally unsound 

vehicle to be operated and travelling on public roads, and the tremendous obstacles, 

including concealment of evidence, erected by Defendant which forced Plaintiffs and 

their counsel to endure more than eighteen years of litigation to achieve justice, this 

court Orders as follows: 

1. Judgment is entered in favor of plaintiffs, Daniel Berg and the late 

Sheryl Berg and/or the Estate of Sheryl Berg, and against defendant, Nationwide 

Mutual Insurance Company, Inc., on the bad faith claim under 42 Pa. C.S.A. § 

8371. 

2. In accordance with this statute, this court awards the following 

damages to be paid by Defendant to Plaintiffs: 
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a. Interest on the amount of the claim from the date the claim 

was made by Plaintiffs in an amount equal to the prime rate of interest 

plus 3%. 

b. Punitive damages in the amount of $18 million. 

c. Court costs and attorney fees of $3 million. 

BY THE COURT: 

K. SPRECHER, J. 

Distribution 
!ZJ Prothonotary (original) 
!ZJ Computer 

!ZJ Attorney for the Plaintiff Benjamin J. Mayerson, Esq. 

[8] Attorney for the Defendant William Krekstein, Esq. 
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